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' Foreword 



The ERIC First Analysis of the 19791-80 National High, School De- 
bate lldSolutions is publishbd by the Speech Communication' Asso- 
cifttion in cooperation with the Educational Resources Infprmation 
Centet Clearinghouse on Steading and ^qmmunication Skills 
(ERIC/RCS). Ttt\e ERIcMcS Clearinghouse i* supported by the 
Nationallnsti^te of Education wh^eh has as one oif its missions the 
dis^mination of knowledge to improve plassroom^ practices, this 
ERIC information analysis^ paper is unique in that it is intended 
for direct use by high school students as-well as by their feathers, 

ERIC First Analysis, published ahnually since 1973, provides 
debaters with guidelines for researfch on the de^ati resolutions 
selected b^^ the National University Extension Association's Com- 
mittee on Discussion and Debate. Periodic surveys of teachers of 
debate, have indicated tiiat First Analysis has proved to be an 
excellent resource for students in their study of issuer and argu- 
ments. *It incorporates an instructional approach designed to avoid 
"pdji** cafies and "canned^* evidence.^ 

Thip ye^r the resolutions center on consumer interests. Through 
the study c^f, David Wagner's analysis, students will become aware 
of the breadth and depth ^ the issues involved in the debate reso- 
lutions. Teachers will also find the resource useful in planning 
debate workshops and in teaching jstudents about thif processes of 
research in argumentation. Individuals studying the problenSs of 
consumer int^ests in classes or -in other contexts not related to 
debate will find First Analysis to be 9 valuably guide to issue^and 
resources. * ^ 

To be a "first'' analysis, the manuscript must be prepared in a 
period of six weeks after the F^ebruary 1, announcement* of the 
national debate, topic. The author's thorough analysis of issues 
and sources irt so^slfiort a time and his adaptation of the, analysis 
to the needs of high school debaters are tributes to his, experience 
ahd e:}(cellence as a for^^^bs educ&tor. 

Carolyn 'Del >6I1^^, Bernard' O'Donnell 

Associate Director Director 
Speech Moduli,' ERIC/RCS ERIC/RCS 



1980-81 ffigb School Debate 
Pi:oblem Area and Resolutions 



' . . How can the interests 
\f of United Stfites, consumers ^ 

^ :^ best be served? ^ 

Debate Resolutions 



Resolved: That- the federal government sjiould initiate and en-c 
force safety guarantees on -consumer goods., 

Reaofved: That the'federal government should establish unifbrm^ 

standards for ihe regulation of commercial adver- ^ .. 
tising. 

Resolved: That the f^eraT government should establish uniform 

^ standards for testing and marketing all products with J 
^- potentially carciAogenic effects on humans./ ^ 
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Preface 



The purposevof this publication is to provide a brief overview 
of the 1980-81 high school debate resoRitions. The decision- 
making propess for selecting the problem area aiid resolutions is 
vastly different from the systein Used for determining the college 
debate topic. Last December, the National University Extension 
'Association. (NUEA) Committee on Discussion and Debate met 
in Kansas City, MilKouri and offered three problem areas and nine 
Resolutions for consideration. After a month of balloting by the 
various state and national forensic leagues, the consumer interest 
problem Avon the referendum. The fmal resolution will notube 
determined until December 1980, although an. early preference 
has been shown for the consumep goods and, to a lesser degree, » 
the commercial advertising resplutions. This latter topic* is con- 
8ider«bly_narrow^erthan the formeY. 

Whichever resolution is finally selected, the cjebater will have a 
tremendous amount of research material to assimilHte. The five 
chapters of thi&bookare intended to prepare debaters tgt their own 
efficient investigation of the problem area! The five chapters are: 
(1) problem area overview, including basic concepts of regulation 
and' risk, definitions of consumer, protection strategies and agencies, 
and sample solutioris; (2) the first resolution^ consumer goods; (a), 
the conunercial advertising resolution; (4) ti\e carcinogenic sub- 
stances resolution; and (5) getting started, research and evidence. 
At the^nd of thejinal chapter are footnotes for each chapter and 
selectedf^'bibliog^phies^ on the general consumer interest area. 

Since this text has been writteji extremely early in the4iew 
debate year, it can ^hardly engompass all possible cases which. 
coCld be developed under any of the resolutions. This publication 
should be used to establish early research pripritiea on the^ost 
likely affirmative and negative arguments. The opinions expressed 
in this work do not represent the official position of either the 
NUEA or of the Speech Communication Association. ''In most 
instances the consensus view of debate theory is presented, which 
inay not represent the personal view of the author. As a gener&l 
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rule, this text emphasizes the practical rather than the exotic. 

All the vrtiting and research assignn^ents, for this publication 
were done by the author. However, Carl Douma, a senior debater 
at Califorhia State Upiversity, Sacramento, was invaluable in 
securing, documents and offerjng suggestions on potential^ case 
arguments. Most of the manuscript typing was done, by, Karin 
■ Stodder. Final editing and bropfreading assiptaAce was gratefully 
accdptted from Christine Warner. . ; ' ; 

The 'task of compiling tt^e material and finishing the manu- 
script undfer rjgorous time constraints has -Hbeen piade easier by 
the -patience tuid understanding of both my family and the'$taff 
and faculty of the Department-of Communication Studies. li; is 
hoped that* the material provided m this publication will benefit 
debaters and coaches, and ^serve to introduce an exciting topic 
to audiences and judges. • 

V Tf Diavid L.Wagner 



. 1 The Problem Area: 
Consumer Interests 

■ N 

Hottr Can ther Interests k)f United States Consumers Best, 
Be Servecf^ . ^ 

' Basic Questions ^ ' ' * \ 

The sinswers io the basic qde^tions posed by this year*s debate 
to|^ic are, of great concern to everyone in. society. Perhaps tlje nhost 
basic issue to^be addressed in consideration of all three resolutions 
is who, will decide what level of risk is acceptable for .the public to 
bear. There is riskr invdlved in every facet o{ life— driving an auto- 
mobile, walking, srtokin^, drinking a diet soda, or mowing the 
lawn. As. a matter of fact. Consumer Product Safety Commission 
(CPSCT) statistics indicate that even staying in bed is unsafe. The 
real question then *'is not whether we will have risk at all, but how 
much risk ar\d from what source/ Perhaps even more important, 
the question is who shall decide,".^ * ' . ? > 

Level of Risks? , - \ . 

Why db we become alarmed at the prospects of nuclear power 

yet tolwate ovei; 50,000 automobiles^ deaths a year? We applaud 

bizarre attempts to get listed in the Guinness Book of Wordd 

Records or "we find ourselves serenely contemplating a person *s 

plan to climb a dangerous Himalayan peak at the same*time that * 

we propose making it illegal for h^ to buy a can of Tab.**^ 

^ Not only are researchers uncovering new risks, but also, we are 

toj[d,*'*old activities, once thought ^e, in fact pose substantiW 

/risks/*^ Unfortunately, there is no way to avoid a proliferation 

of problems: , 

' ^ \ '■ ■ ' * - • 

^* New risks are the inevitable piice of the benefits of progress in 

an advanced ihdustr)aLsooiety. In order to have the energy nec* ^ , 

" es6ary to run our homes and oui: factories, we incur the risks of 

eneVgy production, whether they K the risks of coal minings 

nuclepr reactor accidents, or the chance tha't a tree Will fall on . 
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a man ttUlng firewood. In order to have 'mobUlty, we risk ayto- 
* mobile accidents and illness from air pollution. Bi order to have 

variety and convenience In our food supply, -we risk cancer or 
. other toxic reactions from a4dltives. 

f 

Of course tiot aU risks are su8ceptili>le to the s^ne set of solu- 
tions. For example^ situations like air pollution, waste hazards, 
and toxic pesticide contamination of food really do not allow the 
individual- to take independent action to control risks effectivelsf. 
These external hazards -are different from a "user-risk situation, 
where the user irteneMy the, only person exposed danger 
an4 where he can choose whether to take the risk."! The former 
risk situation calls for a governmental response, whereas the lat- 
ter may require a program of consumer education and info^nation 
dissemination -to allow the individual to,make an informed choice. 
An additional complication arises when we consider that even a 
user-risk situation involves society at large. An injured individual 
may require hospitalization or ambvdaricfe seryices and ma^ need 
public welfare, or unemploymeht payments to con^pensate for 
lost wages. All of these involve expenditure >of public funds; 
' therefore, there may not be a clear category of user unrelated 
to broader social concerns. 

A second consideration is that "there are great variations' in the 
fisk/benefit circumstances of individuals."^ For instance, air pol- 
lutibn poses & greater health hazard for cigarette smokers, the 
aged, and individuals who suffer pre-existing lung ailments. A 
.similar^ituationexists with use of saccharin: ^ ^ 

We can, for Instance, identify gt^ups that may have elevated 
risks from saccharin: pregnant women, since their unborn chil- 
dren might -be. unusually sensitive (as the two-generatiqn rat . ^ 
teste suggest), and children,, who not only might be more sensi- 
tive but who also have such a long life expectancy before them 
that hn induced cancer would have ample time to develop. We 
. can as readily Identify groups that are likely to have zero risk. 
All persons fifty -flvje years of age or older, for example, can 
probably use saccharin with impunity since the latent pfriod 
for cancer induction would be longer than^their remaining life 
expectancy.^ - 

The existence of l,hese identifiable groups suggests that consumer- 
protection'standards must be' complex; no simple general solution 
seems plaiSi^ble. 

Who Decides? . . • 

Oitce a definite risk Iws been discovered, the next step is to 
determine the individufil or group resfwnsible for protectirig citi- 
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Zens from it. For centuries the philosophy wa^ one of caveat 
emptor or **let the1t)uyer beware/* **The conventional wisdom 
formerly placed the blame for product-^related accidents on the* 
consumer! Either' the consumer ignored the warning or » if he did 
read the warning, he misused or abused the product/*® Or if the 
consumer purchased a product which did not live up to the 
claims mac^e about it, there was no recourse available except com- 
plaining to the seller. . , " 

The modem economic order is characterized by a series of 
arm-length tran;iactions. '*Our economic interactions are numer- 
ous and Complex, and market mechanisms alone set few restraints 
on such social crimes as pollution, industrial ^ety hazards, and 
consumer fraud The result, according to Joan Clay brook of 
the National Highway Traffic Safety Administration (NHTSA), 
is that **safety, regulation is normally imposed following gross 
abuses that the marketplace does not correct. Its purpose is to 
prevent the recurrence of certain harm, not to punisb.**^^ Jn order 
for the marketplace to function effectively, there musf be ^^a 
condition of non-pligopolistic competition aiid a flow of essential 
information to discerning consumers. Most economists wduld 
not characterize the American mairket meeting either of these 
pi:ec9nditions. » * , 

Direct Regulation , ^ r 

Todrfy, the government is •elnerfeing ^ a direct regulator of busi- 
ness behavior. Th^i^ederar Trade Commission (FTC) and a few 
other involved agencies bdieve that this intervention does not 
supplant the consumer but jrather enhances the consumer*s market 
knowledge and poWer.^^ There are certain costs involved ^ this 

. process. *Money allocated to safety or pollution devices cannot be 
used for researclx, development, or job creation. Regulations and 
the.resultant red tape often delay or destroy projects and' create an 
uncertain mvestnient climate. *The ability to innovate is linked 
directly to an ability tg invest, both in R & D and in production 
facilities, |emd the willingness to inn^vi^te is linked directly to the 
IJkelihqod of an adequate reward.**^^ 

Perhaps* the best ^^xample of this stifling of innovation can .be 
seen in the drug industry. The Food and Drug Administration^ 

^(FDA)-'mu8t approve drugs for use in the United 'States. Industry 
officials told jWieneral Accounung Office (GAO) investigating 

" group that "New Drug Approvals [NDAjuire slow beoduse FDA 
guidelines are imprecise and subject to diffesient interpretations; 
^DA often changes reviewers during the cdiurse of an NDA, which 
slows-^ things down; disagreeme^nts betw6€ti industry and FDA are 
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not ea&y to resolve; and there are long periods of, delay after a 
company submits an NDA bfefore it .is notified by FDA of defi- 
ciencies/*^"* The results, according to Gregory Ahart, director of 
GAO*s human resource division, are that '*the U.S. drug approval 
system is generally slower than those of other developed countries, 
and lengthier scrutiny of U.S. drug applications doesnt guarantee 
that drugs sold in the U.S. are any. safer than those sold in, say, 
JlVest Germany Drugs that are not marketed due to regulatory 
delay cannot be used to treat the ill.^^ The solution is to stream- 
line the new. drug-approval process which would foster needed 
research and development, check rising costs, and speed the 
Approval of needed dyugs.^'^ Certainly such allegations do not go 
unanswered. Dpnald Kennedy, .the FDA commissidrier, "argues 
that thfe drug lag is actually a .worldwide problem stemming from 
an exhaustion of frurtful areas of drug research.**^^ 

At a more general level, government regulations are^responsible 
for saving thousands of lives. Harvard law professor Lawrence . 
* Tribe concluded : / * ♦ 

, Infant deaths from crib strangulation and household poisons have 
been cut in half by product safctty standards requiring closelju 
spaced prib sflats and childproof containers for dangerous sub- 
stances/ An estimated 200,000 Americans would not be alive ^ 

- today but for the federal automobile and highway safety stan- 
dards enacted since 1966. Carbop monoxide levels in eight rep- 
resentative cities declined 46 percent between 1972 and 1976— 
a decline which m^f be linked to the recent reduction in heart 
disease. And worker exposure to harmful doses of-^oal dust, 
asbestos^ lead, and other toxic substances has been substantially 
cut.'^ . . 

Direct regulations for health ,and safety also provide a financial 
return. A Nader-affiliated grouj), the Corporate >Accountability 
Research Group, reported that Such regulations provided Ameri- 
cans with $35 billion in benefits last year alone, and ii is estimated 
that this amount will gro.w to $80.6? billion in 1985. On balance 
the tenefits of federal regulation usually outweigh the Costs. A 
cost-benefit advantage is also claimed for the pollution ^ontrol 
program. The federal government was receiving $8 billion inl^ene- 
fits from a program that cost only $6.7 billion. Xn Environmental 
Protection Agency (EPA) study estimates that if stationary source 
poUutimi could be reduced by 60 percent, the ''government could 
increase labot productivity by $36 billion and realize an additional 
$4 l^jllion gam ftrotxi reduced mortality ^ , 
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] An alternative to; direct regulation is a system which would litiUzfe 
the mafk^ mechainiijni to bring abbuf^lesired behavior. For ex- 
ample, one proposal for reducing' polliftion would charge industry 
in etflufent'.fee for each incideht' of * w*'^*® water tdischarge^. Re-? 
cently, Charlw rSchiUtz,- of the presiclent's Council of Ecbnoniic 
Af^^ri8ors, camin^for^a dhange in .the' program pf the Occupatipnal 
Safety and.Healhj^ Admini8tJ3ition.(OSHA), "propose^.that gov- 
ermnenticreat^ incentives and ^. disincentives would promdte 
» .Worker safpty and more ' effectively, than th6u-§hair-ap^ 

. nUes.?" Professor Tribe fflfther expldins: *' - / 

* . Taxing emploxew, tor on-th«.-job lhjurie5,t0L41ielr Workers would . *■ 
*^rovide wi effective .Incentive to guwH against workpj^^ 
• iients in the xAoit copt-effectiVe way. This and other self-exegu- 
tlng enfoi;pemeni devices would better setfve the purposes, now'- 
entrusted to an intrinsically inadequate inspection sysfemlWor-- 
kers themselves wduld enforce OSHA's jstaodardtf-by Qling ac*, 
cident reports." C , . ' 

Yet anotner application of the taxing Mechanism might be a solu- 
tion to the problem posed by use of sagchieirin. "Onfe solution re- 
lying upon incentives is to put M«f on saccharin-sweetened pto^ 
ducts, thereby introducing an optionally large price "difference 
betwewi these and their sugared substitutes. This would discourage 
frivolous consumption of saccharin products, while still permitting 
persons with special needs for diet foods to .obtain them."^'* 

Information Dissemination ♦ ^ * ' 

^ Yet another rol^ for the government is that of disseminator of in- 
formation tpHlie public. For example, supplying information 
about risks and benefits, of saccharin to consumers would allow 
them to reach their own decision about, use of this possible qar- 
pinogen. Federal ^eqwiremeftts for placing warnings on cigarettes 
have reduced the tar and nicotine inhaled by thie average smoker. 
' A Federal Trade Commission report estimates that "the average 
consumption of cigarette tar and hicotine would have been 80 per- 
cent higher in 1975 if publicity about cigarette hazards had not 
broug||j|ji(,fibout the drop in hoth smoking and tar and nicotine 
levels of cigarettes."^^ This model sliows how government inter- 
vention provides necessary data for consumers to educate them- 
selves about the risks of using certain products. 
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. Market puarantor ,w * = . 

In a final Aiodel of involvement, .the govehitoent provides thos^ 
goods or services whicji the private sector canndt pi will, not pro- 
duce. The most recent exairipl6'of this policy; )y,a8 the final devel- 
opnwmt of the swine flu vacc^evPrugi manufacturers, fearful of 
•numerous liabiUty lawsuits, refused to market the; vaccine. To > 
break this deadlock, the federal' govemm^lpt "aUowed thobe claim-, 
ing irtjury from the yacciii^ to sue the gbvemment in the first in- , 
stance, with the gt)vamment empowered to institute, a separate 
suit to recover for negligence against manufacturers and physi- 
cians."^^ Thus,..the^goverriment provided -iihe necessary incentive • 
f or the iharket rtec^anism Jo function. In^a similar vein, loan guar- 
.'aritees to Lockhee'd ai(d Chrysler helped keep^hese colorations 
active in the market. There are even some ^ventures, such as space 
travel and satellite communication, whicl? are top risky for private 
investment without initial government involvement. In these ex- ♦ 

• amples it is the govehiment. itself which actually* guarantees the^ 
production of the consurAer good. ^ p 

♦ We are now ready to explore the concepts involved in using the 

♦ terra conswnler. ^ - . » 

Defining the Beneficiary > 

The debate problem area-Wou; can the interents of States^ 
consumers best be'served^-totiB for providing some aflvantage of 
meeting some need of concern to American consumiits. A first 
step, is to define the consumer, the ^jiajor beneficiary of such ac- 
tion, i . , . 

There are several reasons why it is important to define major 
terms. Underlying all of them is the essential requirement to se- 
parate permissable areas for affirmative and 'negative inquiry. 
Zarefsky "conveniently divides the totality of possibilities with 
respect to a given question into two spheres: 'affirmativeland' rep- 
resents the confines of the resolution, whereas 'negativeland' in- 
eludes all other alternatives."" In a debate sense, there is a n^ed 
' to clarify which areas can legitimately, be claipied by each team 
as their "turf." Pfau explains: 

"Affirmativeland" does not^ however, expand into a vacuum. 
To tile contrary, "affirmativeland" expands only at^he ex- 
/ Jense of "negativeland." Ai negatives seareli for nonresolu- 
tional alternatives to an affirmative plan, they do so within a 
contracting field." , 

* • •* ' 
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. What ar^ the practical ramifications of sucJj coHceptfl as "affi^- , 
mativeland", and **negaiiveland"? They focus the debater's attiftft-- 
tiqn on thoge areas wliich are important^ to research. They addV 
substance to the various options available to the negative. Fm 
exanxple, cases of consumer complaint th^it turn on the question 
of inherent defect or repairable part can be^Nmore clearly delinea^ ^ , 
ted'tKrough a definition of **mherency/' Good opportunities for 
negative »counterplanning or topicality^ argumentation often can . 
result txoin analysis by definition. As noted in a ^recent textbook 
on reasoning, definitions, in addition to contribut^g to general 
claritjj^ ^so help uncover the mi^jor issuer in dispute.^^ Thus, at 
tlie beg^ning of any debate season, a comprehensive , knowledge 
oi thejvarious definitions pertinent to the problem area is essential 
'for identifying potential affirmative case"^, as well as f preparing 
effective negative cases, / ' ^ # , 

Types of Definitions . • ^ 

Inhere are various* methods o^ defiriing essential terms, 6ne way is 
to formally announce the meaning of each word in the resolution 
near the beginning of the first affirmative speech, ^Another ap- 
proach, which is more commonly employed, is to define the reso- 
lution operationally as the affirmative plan. It is assumed that this 
concrete-plan will embody the true meaning of the essential words 
of .the debate topic. Of course, specific definitions and arguments 
which jiistify this particular 'affirmative interpretation should be 
kept in reserve to be used if the negative issues a topicality chal- 
lenge, , 

The, burden of supplying a reasonable definition of terms rests 
with the affirmative. Too often this obligation is misconstrued as 
being met by offering any definition. Actually, it is very important 
to establish a standard to measure how reasonable or rational the ^ 
proffered definition really is. The care taken in developing this 
standard should ultimately determine the victor in a clash of dif- 
fering approaches to the resolution^ . ^ 

One yiurdstick is to offer an intuitive idea of what treasonable 
person of commpn sei^e would consider proper areas for consid- 
eration under the debate topic. Sometimes this position is advoca- * 
N ted without evidehce, and typically, references are made to what 
the man in the street would consider topical. This approach, if 
taken without using evidence, places the debater at the mercy of 
the other team or the judge; they do not neecJ to supply mubb 
real refutation to seriously weaken the "mipact of this type ot^^ 
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definition. Nevearthelesis, a, standard, dictionary definition, which 
offers this type'4)f general consensus meaning for words, can pro- 
vide added authority fpr the position. ^ " 

Another/ approach tries to discover, the spirit of the resolution 
or the interest of the NUEA Committee on DiscUssion and De- 
bate. Certainly 'tha ptavisiop of a problem area an^ the publication 
of The Forensic Quart^ly makes this an easier task than in college 
debate where a pigrameter statement is the oqly additional' infor- 
mation conveyed by the authors 6f ^^he resolution. However use- 
ful the iivailable information may be early in the summer, most 
debaters will researcl\ the topic more extensively ^an the'Dis- 
citssion .Committee. The pool of knowjedge relied upon to formu- 
late the resolution ii3 quickly exhausted— and then "exceeded by 
the industrious researcher. Thus, topicality should n^be regarded 
as a static issue, forever occupying fixed, immutable boundaries. 
As additional and moreJtb^rough sources are ejft^lored, ideas of 
what fits within the topic should also change^ ^ 

^ei a third approach requires ^examining the granlmatical con- 
•text of the words and phrases in each resolution. The position of 
adjectives, dependent ,or independent clauses, and prepositions 
may provide an indication of the meaning of important terms. 

A final method for discovering meaning is to examine what ex* 
perts in various fields consider to be relevant information on cer- 
tain topics. For example, consumer is a very specific term tb an 
economist or to a lawyer.. Legal, .economic, and business diction- 
aries each offer an exact definition of this term. Similarly, text- 
books, laws, and congressional committees that deal yith con- 
sumer interests dlso consider a variety of issues which are easily 
researched. Concepts are clarified by policymakers when they use 
them in conjunction with certain topics. This field approach also 
encourages the debater to consider different approaches to prob- 
lems: 

^ Thus, a special value of dispulatiorvabout a proposition's meaning 
or about any or its terms is that it forces debaters to carefully 
consider the differences in interpretation which appeal across 
' fields. One confronts the nature of fields, as it we|re, face to face 
when one grapples with differences in the interpretations of sped- 
* fic tenns. No better wajr of illustrating, fhe differences between ' 
communities of disQOurse immediately suggests itself.^ 

^ Consumer ^ 

Who is a consumer? What are those attributes which distinguish 
.this role from many others plt^yed by citizens every day? Basically, 
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a consumer is an actor in thfe econoir^c order, one ['w)ko buys 
goods and services for personal use rather tnan for manufacture, , 
processing, or resale,'*^* Black's Law Dictionary offers a slightly 
' different view: ''One who uses economic goods and so diminishes 
or destroys their utilities; opposed to producer,"^^ The Wm thus 
applies to individuals acting for noh-bil«iness purposes, using whaK 
is produced by others. Some i]j|.nufacturejrs as they finish a pro- 
duct cou)d also be consumers of primary material undSjr the legal 
definition, although they are explicitly excluded by the eco- 
nomic concept, Leg^ meaijings of related terms uan be found^ in 
Words and Phrases: 'ConsUm)^ means to use up, expend, waste, 
• devour, with synonyms' destroy^ Sallow up, engulf, absorb, waste, 

gxhaust, spend, expend,, scfuander, lavish, dissipate, bum* up/'^** 

« 

Interests ^ ^ ' 

The interests of United States consumers go far beyond those 
specified in the three resolutioiis which delimit the problem area. 
Synonymous terms include benefits, welfare, and concern,**^ Con- 
sumers are concerned with a wide range of problems and thei^ 

, solutions: anfilition, unemployment, quality of education, crime, 
pollution, defense^ spending, reduction of government budgets. Of 
course, many of the solutions to these problems are incompatible 
with each other. For example, spending more on pollution control 
could increase unemployment; more funds for^ef ense could fuel 

* further inflation » 

Limitations on what interests should be considered will become 
clearer in subsequent chapters. At this point, it is necessary to con- 
. sider general background information on the consumer movement 
in the United States and the variety of remedies available to 
.redress wrongs. 



Consumerism ' 

The rise of the consumer movement in the early 1960s was 
marked 'by the emergence of individuals such as Ralph Nader and 
Esther Peterson and ^e strengthehing of such groupfe as the Con- 
sumer Federation, of America and the Consumer's Union. At that 
time, activists were interested in securing the safety of products 
used by consumers. This concern blossomed into a variety of top- 
, ncs as the movement grew. ''During the late 1960s, a breed called 
consumerists surfaced. Claiming to be the voice of the unrepre- 
sented, they championed environmental issues, racial^ and sex' 
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equality, health aftd eriergy reforms, and demands for regulation 
that would enforce their objectives."^* ; 

As the decade .of the 19808 begins, the concerns of those who 
seek to protect the public haye broadened to new are^; 

Today's consumerist movement has broad'enefl' the scope and , 
sophistication of its activities to incfcjde political and judicial 
reforms^ economic and social abuses, nuclear power, corporate 
governance, energy an'd environmental questions, antitrust, pro- 
duct safety, and numerous other issues. And, in almost every 
case, the proposed solution calls for even more regulation by 
governmknt.'* 

This expansive vipw 'of consumer interest has created powerful 
reacripns from forces who characterize it as antibusiness, anti- 
, growth, and pro-big government. Extensive counter-lobbying by 
bpsines's has led to a series of setbacks for legislation .^esired by 
consumer groups. The Congressional Quarterly reports on- the 
reasons behind such reversals: 

T\e movement ran into serious trottble in the last Congffess 
when its goals became linked in the .public's eye with Jncreased 
government spending and inflation. 

Business groups attacked copsumerism as out of touch with 
the nation's ne«ds, claiming that, for every problem, consumer 
advocates h»d only one solution: more government regulation 
If there were less rather, than more regult^tion, the businesi 
groups argued, govemmejit spending would go down and infla 
tion could be contained.^ . . 

Many former supporters have abandoned their alliance witff^the 
consumer movemeiit. *j ' ^ 

As concern over inflation inounted iSst year, a significant 
number of legislators who traditionally had supported con- 
sumer goals in Congress-many of thom moderate Democrats- . , 
begttn to yote against consumer bills. Despite support from the 
president and the Democratic leadership, m<ich of the'consumer . 
movement's legislative agenda subsequently was defeated:^ 

The outlook for the immediate future is not extremely bright. 
Kathleen Q'Reill'y, the executive direciior of'the Consumer .F*e(Jera- 
tion of America, predicts: "All the indications are that the 96th 
Congress is going to be ornery and hostile to consumer fsrfues, everi 
more difficult to work with than the 9Bth."'' 

In the face of such adversity, those who are spokespersons for 
major consumer groups are seeking a different focus. As Esther 
Peterson, special assistant to the President 'for,. consumer affairs, 
explains: • 
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We are moving [away] from that pure view of •consumerism' 
as a group of isolated issues standing apart from other areas of 
^ concern. We're not abat\donlng this view. Instead, we're search- 
ing for the consumer component of otner things, such as privacy, 
housing, energy and health. I want to see that the consumer view- * 
point is included in these things.^ 

Yet another strategy is to, ride the tide of the rhetoric of inflation 
cqntrol in an effort to redesign legislative goJds as part of the war 
on inflation. A number of proposed measures such as deregulation 
of communications and trucking, no-faylt automobile insurance, * 
hospital cost contaihryent, and auto repair cost controls are all 
changes Which wauld help the consumer save money ."^^ 

Not all in Confess have given up the battle. Jamps Schetu^r, . 
chair of thp House Commerce Committee^s Consumer Protection 
subcommittee, has outlined several major .initiatives; (1) strength- 
ened enforcement -poNvers for the Consumer Prodiucl (Safety 
Commission enabling it to issue certific^ites of safety before goods 
are marlceted; (2) a model federal law requiring the states lo enact 
product liability laws; ([3) an auto warranty bill requiring auto 
manufacturers to replace unrepairable cars; and (4) coftsumer 
dispute resolution mechanism^, for inexpensive settlement of 
consumer controversies.^^ 

V 

Consumer Protection Agency (CPA) 

The fight over a proposed Consumer Prdtection Agency represents 
a good case study of current consumer legislation. From 196£( to 
1978 numerous bills establishing a CM were advanced in Con- ' 
gress. Years pf delaying tactics by business finally culminated in ' 
a vote of 189 to 227 against the agency in the House, effectively . 
killing chances for such an agency in the near future. This defeat 
has been interpreted as the beginning o'f the declflnie of consumer 
f)ower. " 

With the surprise Congressional defeat last year of the bill to 
create a federal consumer protection agency, it was widely be- 
lieved that consumerlsr]i had crested, and that there was unlikely 
to be much legislation in the area for a long tiitie."*^ " 

There were several variations of the CPA, but its basic provisions 
remained the same. Firsts the agency was to be independent with a 
director appointed by the president. Second, the basic function of 
the CPA was to represent consumer interests in hearings before * 
federal agencies or in coricert. Third, such an agency would be ^ ^ 
empowered to represent consumers in federal* civil court actions 
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brought by other federal agencies. Fourth, this proposed agentCy 
could also initiate suits to review federal department decisions 
which had a deleterious impact on 'the public. Fifth, atCpnsumer 
Protectipn Agency would channel indiyidual complaints to 'the 
appropriate busin^ss and government agency.'*^ Such an agency 
was seen .as a great benefit to consumers. * 

The principal argutnent set forth in favor of a consumer pro- 
tection agency was the need to monitor the regulatory agencies ' 
so that the consumer's case could be presented at the appro - 
/ priate time. Consumer grdups maintained that business nad the 
resources ahd talent to promote their Interest before these agen- 
. < cles, while consumers did not.*** ^ 

This concept was supported by onlya handful of businesses. 
5ne of those was Marcon, whose vice, president, Patrick J. Head, 
"noted why his corporation sought creation of such an agency: 

We supported the creation of the CPA and reaffirm that posi- 
tion today, because we believe, that consumers who >do not feel^ 
shut out and unrepresented in government proqeedlngs which 
affect their pocketbdoks, their well-being, and the quality of their 
.lives will be better customers of ours and of other businesses 
*' which are, in fact, trying to serve them well. 

We believe tllat the creation of a new consumer protection 
agency under legislation that is fair and' reasonable to all will 
contrll?ute to that goal."*^ 

However, this view was shared by very few other corporations or 
business associations. The three largest and most •prestigi pug 
national 6rganizationsxthe U.S. Chamber of Commerce, the 
National Association of Manufacturers (NAM), and the Business 
Roundtable were united in opposition. An informational pamphlet 
by NAM claimed: i 

In a few weeks, the U.S. Senate will decide whether virtually 
all business relations with the^ government could be disrupted and 
second-guessed by a tax supported consumer advocate with the ^ 
legal right to attack both business and government by interfering 
with tegul^tory activities of virtually all federal departments and 
agencies. i , 

In actuality, this [CPA] bill permanently f^dp^allzes and sub- 
sidizes the consumer movement as conceived^ by Ralph Nader. 

Thls^bill assures built Jn dlsniptlon of virtually all government 
agencies. The bill would give the new agency Inresponslblejiower 
- to second guess and pverride decisions of cabinet officers and 
other government agencies.'*'' 

The major, disadvantage^ of the Consumer Protection Agency as 
outlined by various business spokesmen during congressional 
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hearings i^ere as folio ws< (1) the agency would be more power- 
ful than any agency or ^ven the president in consumer affairs'; 
(2) 4juch a proposal would further enlarge the unwieldy bureau- 
cracy; (3) the interests o^ consumers are" too diverse to be'repre^ 
sented by one single agency; (4) intervention would ^djl delay to 
federal agencies' decisions, increase cost io consumer goods, and 
decrease the, likelihood of business cooperation with ^consumers 
or with government reguljitions;* and (5) other federal agencies 
have extensive powers* to protect consumer ii\J;erests,'*® . 

After years of trying to get such a bill passed, consumierists lost 
in a surprisingly lopsided vote. This defeat was' blamed on poor 
st^r^tegic decMSions by consumer leaders, campaign c^qjiations from 
business, and th6 general anticonsumerist mood of the country. 
However,' th^ organised consumer movement had not given "up 
hope. As the National Consumer' League's Peqi^et notes: "Thq' 
feeling is that it's one of ihe most important priorities d# the 
decade. Last year's defeat shows us the strength of^big business 
and big money. But' it's still a very -impbrtant^idea. Yt)u don't 
want to abandon.it just because there'si cr^osition toUt.'"*^ 




iimer Self-Help 



ItipH^ absence of a Consumer Protection Agency what can indi- 
viduals do to protect .their interests? The Consumer's Union 
suggests that: . ; V 

A victimized coflsumer*s best hope of swift redress comes from 
a* documented complaint to the seller or manufacturer. Once 
those avenues have failed,or if the issue is larger than one swindled 
consumer, it*s time to get legal help. You have the right to obtain 
information and,' perhaps, legal help from your Govemment.^^ 

The Consumer Product Safety Commission has provided a de- 
tailed procedure for complaining, entitled "How to Complain . . . 
and Get Results": 

If you J^uy a product that breaks, poses a safety hazard, or 
doesn't Vfrork as well as you were led to^ believe, what do you 
do? Learning how-to complain effectively-~an(Kto whom~-can 
save a consumer time, mbneyf and frustration. 

The first step, naturally, is to take%e product, if it is easily 
portable, and your receipt »b^ck to the store from*whi(;h you 
bought it. // is important ^ip keep all receipts for a ler^th of 
time, perhaps at least a year If you no longer have the receipt, 
try, to find som^ proofs cantelled check or credit card bill— 
that shbws you bought the/product at that store and the date of 
purchase. 
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At a iQqtl biulnew esUblishment, Ulk to the manager, depart- 
ment head, or customer relations: penon^ not a s^lesp^rwn. 

If you bought the product from a nationwide chain of stores- 
especlally If the product\l8 lUbeled under Its brand name-your 
levels of comnlalnt are someyhat different. Flltst, ao to the de- 
partment head or the consun^er relation? office, tfien gp t6 the 
manager. The next step Is the hftlonal headc|uartei8 of the chain, 
either the consumer ^ffalrs offlletij or i vlce-presldenj for consumer 

affairs. ^, .* ... • "i . 

If yott are «ot satisfied with the results, frortJ either the local 
store or the national chain,' contact the manufacturer of the pro- . 
duct. If you bought other than ^he store's brand. Some manu-' v 
facturers have local service representatives. Libraries usually cajry - 
books with names an* addresses of national companies; onp suchf 
book Is the Con&Umer Sourcebool(.'^»ny large companies have ^» 
consumer affairs offices or a custorK>er sewlcds office at the head-, 
quarters. It there Is no such office. Or you don't ftcelve satlsfac^V 
tlon from one, consider calling the pVesldent or vIcArpresftfent fo^ 
consumer affairs. Gfllng to a 'top executive often gets qulckeg 
results than other methods. If you write the compa^, prefer 
all your facts cleariy, yet briefly. Ke«p a oopy for yoW record 

If product sjvfety Is the source of the problem, the Consum 
Product Safety Commission Is the place to call. Thp hotline W|^ 
take the relevant Infbrmation-the product, manufacturer, Idetj- 
tlfylng numbers, and the ha?ard-then conduct an Investigation, 
If warranted. . 

Other government agencies can. also help, depenc^ng on ine 
nature of the complaint. The «PSC Fact Sheet Nq. 52: Some 
Tedeial Consumer-Oriented Agencies lists government offices 
and the consumer products or areas they handle. 

If you don't receive satisfaction frqm the retailer or manu- 
facturer, and if no government Sgency. has jurisdiction over 
your problem area, you still have other rtsource?. , 
1. Contact local radio and television stations, as well as news- / 

papers, which have "action line" ^^porters. 

2 Your local Better Business Burepu can look Into your com- 
plaint and try to resolve problems between ypu and the 

retailed. - ' ^ 

3 City or county consumer agencies can hel^ with ijroducts 
purchased within your area!. State consume gentles, some- /; t 
times operated VTrom the State Attorney General's offifce, 

" are the next step. Names 'of these agencies can be found In 
the phone book or your library. One reference ISvT/ic Na- 
' tional^Directory of State Agerioies. 

4 Write yoyr congressman and describe your complaint. 

" Once your complaints go beyond the reUll. store where you 
. ^purchased the product. It may be wise to put subsequent com- 
, plaints In a letter so you'll hpve a record. If you need to enclose ^ 
a receipt or warranty, keep a copy. ^ , . , 

A good, complete reference Is the Consumer Complamt 
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Guide' by Joseph, Rosenbldom, PuJjUihed by MacmiUan, it Ifsts 
^ nafhes an(l addresses for many companies, as well as for different 
ageiuiies that will IpolUnto your complaint. 

With the p)foliftr«^n /)f local, State and 'Federal olficesi^as 
♦ well as priyate ..concerns that Investigate 'consumer problemsy 
^ ; there \s no reason why a consumer ne«d take jb, "No" from a 
0 *. retailer as thfe last rfecburse /or complaints. If you have a legitimate 
problemy^ there are many more avenues of assistance tp eX^Aqre ' ♦ 
[FromrCPSCMcmo, ^guat/SeJ>tember, 1979.] 

Despite such encouragement, "Most people never complain," 
says Midge Shulow, director of consumer i^^fo^l^ation,f6r the <LJ,S. 
Office of Consumer Affalts. "Only t6n percent of consumers 
g<y ta/third«party complalht handlers. ' Howev^r,. jconsumers' are 
becoming more aware of quiiiity, tod this '(awareness is^not coing 
to decrease.' Rathei;', it is increasing rapidly."" ^tudi»s have shown* 
"(that '^consumers overwhelpiin|ly prefer to handle their differences 
with sellers by direct negotiation. Furthermore, both :the, process 
and- its outcome s«em to afford .them considerable satisfactibn."^' 
Nevertheless, at times the services of 'others may be needed ,to 
settle disputes. „ 

•■♦ 

♦ »• 
Arbitration and Mediation ' ^ - • 

' a ■ " „ . ' - 1 : 

When consumers ifilo not receive satisfaction from the seller the 
disagreement can be brought to arbitration or mediation. Arbitra- 
tion, \irhich can be binding on both buyer and seller, invoices the 
use of a third party to listen to the arguments of each party and 
then reach a decision. Mediation invoices efforts by a third party 
to haver the buyer snd seller reach agreement on solving their own 
problem. mediator's rffcommendatipp' is not binding on the 
parties. ' ' . 

' Inexpensive, arbitration is often available from the Better Eiiusi- 
nfiiss bureau (BBB). ^ . 

Ar<>ltration panels with a legal status have been established by 
imost Bettjer^Business Bureaus as sort of quick courts of last .resort^ 
tor^ aggrieved consunrierii. Most panels ate made up of volunteer 
arbitrators, usudlly lawyers, and thei? decisions are tfonsidefed 
llApartial. To make use of this service, both parties to the dispute 
must agree to abide by the arbitrator's decision. In nrtosf states, 
local courts wili^ enforce the decision If one party tri^s to back 
put. Most bureads offer the arbitration service fr^e. : 

' Mediation services are not as widely known as the BBB but they 
do exist. * ' 

\ - - i' 9 
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Mediation services have been instituted by' several industries 
Under the wbric "Consumer Action Panel." Thus, we haVe ^en 
FICAP,-ICAP*, MACAP, and AutoCAD for the furniture, iiisur- 
ance, major-appliance, and auto Industries^, tlje furniture an<i 
insurance ^kanels were experiments that apparently failed in the ; . 
eyes of the industries, because both prograkns have been dis- 
banded." _ • .* . ' 

Sometimfes even the best efforts of these dispute resolution 
mechanisms will not provide satisfaction to the consumer. Even ^ 
though services are available, both parties must agree to use them. 
"Recent efforts have been made to apply the techniqueb)f arbitra- 
tion to new areas where complainants generally are unorganized 
^ividuals vyho lack the power or the expertise of the parties com- 
plained against. Ih such cases,^ however, the more powerful dis- 
putants usually lack the incentive to arbitrate.^'" An example- of 
where merchants have refused to submit to binding arbitration is 
provided by anthropologist Laura Nader: 

More than half of all local Better Business Pureaus offer 
arbitration in cases where the Bureaus have been unable to re- 
, solve consumer complalrits through informal means. Both parties 
to a dispute are asked to sign a submission form that binds them 
to abide by the arbitrator's decision. While 90 percent of con- 
sumers given the opportunity have agreed to such arbitration. 
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only 65 percent of the merchants have done so 
When this occurs, a find option of involving the courts is available. 

Adjudication 

Consumers who do not receive satisfaction can also file a lawsuit 
agaihst the seller or the manufacturefr. Issues such as product 
hability and major tort cases will be considered in Chapter Two. 
' Here the concern is with resolution of disputes before they jeach 
this advanced stage. Sarat and Grossman describe the limits of 
the adjudication approach in this way: 

' Adjudicative institutions such as courts are particularistic in 
form and process, and most oftea concerned with Individual ,. 
level disputes. The impact ^Adjudicative decisions Initially ex- 
tends only to the parties In dispute, although it may also have 
much broader policy Implications. Theoretically, adjudicative 
Institutions are more concerned with enforcing existing norms- 
than- with creating new ones. Furthermoret they are almost 
totally "reactive."'" ^ y ■ ; 

Our traditional judicial system is usually too expensive and time 
consumirtg for most citizens. "The rules governing liabihty apC 
complex; lawsuits may: take years tq be settledMnd proof of in- 
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jury generally requires the producticHTof expensivis expert testir 
' mony.'*^^ To remedy this probl^^ small claims courts were , ^ 
develop in most urban areas to ♦deal fwith minor monet^ury 
disputes ^between neighbors, individuals and meribhants, tenants, • 
and landlords. But this promise of quick and accessible jusjiice to ' ^ \ 
all has never been realized; ' > 

^ .^ Something happerted to the s|irlt of t^e^ small, claim ' . 

* , Instead df forums for ''ordinary people " by 1960 we dlsc^jver . ^ 
♦ ^ that collection agencies were the predortilnaftt * users of small ' 
, , ' dalms courtj^ ,For eicample, a 1961 studfy of Dane County, »Wls^. . ' ^ . 
consin, reported that- 93 pei;cent of the small clalmf plaintiffs ^. 
" were businesses. Another study In Alameda County, CallforJiia, ^ * 

showed tha^ business and gov^rffmental bodies. Initiated 60 per; 
gent af all actions.^ ' ' * - - - 

The reasons for 5uch use patterns are not difficult to discover/ ^ 
"The intricacies of filing a complaint; the; disparity in sophistica- 

^ tiori between the individuals^ and blis^iesses generally' involved in 
disputes, an^ the lack of knowledge of the coui^ts' availability all 
have contributed to the lack of use of the courts by their intended 

' beneficiaries/'^^ Given this difficulty it is 4lot surprising that other 
itvenues for meeting the needs of aggrieved consumers have been 
contemplated, * • , ' 

Alternate Dispute Resolution Mechanisms 

' This inability of the system of justice to deal with everyday dis- 
putes has grave implications. Laura Nader ex{)lains this interna- 
tional phenomenon: 

The observation that our law is unresponsive to the grievahpes 
of everyday life is not a new one. In 1906 Roscoe Pound elabor- 
ated the dangers of ignoring "little injusttees,*' [^indl he has been 
echoed by a small but steady sprinkling of law review articles. 
Every major revolution of this century (Russia, China, and Cuba, 
^ among others) has been accompanied by a clamor for the creation- 
I of people's courts; courts that are cheap, effective, and responsive . * * 
I to everyday problems,^^ 

This view ' was shared by Shepherd Tate, past president of the 
American Bar Association (ABA): ^ ^ 

* There can be no doubt that we must find ways to irftprove the [ 
settlement of small personal or monetary disputes without the. \ 
formalities or prohiWtive costs of court action. '^Many aggrieved 
parties, regardless ofSocloeconomic status, do not now have ef- 
fectlve^ access to any forum for the resolution of disputes because 
the loss involved Is generally far less than the time, money, and 
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,^ , \ trout^le required to recover it. And> in somfe consurtier and other 
\ djspUtes, the tnuiiUoi^al adversaiy system may not be the best ^ 
' approach.^^. ' 

His solution id to ^^inyest resources in programs thai) will facilittite 
negotiated compromises in nonadversary settings,"^ * 

Congress Has recently pasi^ed a minor dispute j;esolution bill 
with two major ^provisions. F^ifst, there will be establidhed within 
the Department pf Justice a dispute resolution resource center to 
act as a clearinghouse^ for informatiojfi abput innovative programs. 
Second, federal grant money is authorized to provide a itate with 
funcls to strengthen current progfaii^s and* develop new, dispute 
resolution^ systems.^^ In addition, leldslatimi on consumer affairs 
can- require different approaches to settling disagreements. *The 
recently enacted Magnuson-Moss Wife^ Trade /Com- 

mission Impro;irement Act, which ^entourages' mechanisms for the ' 
settlement of consumer^ disputes tojjoe incorporated into written 
warranties and pro1|de^ fbr particimtion in such procedures by 
independent oV governmental agenipies, represents a step in this 
direction/*^^ 

It is too early ^to evaluate the effectiveness of these particular 
programs, but much more needs tofbe done «t all levels pf govern- 
ment. The ABA V report of the'PouSfid Conference foUow-up. task 
force* contains this passagie: "Statutory rights become empty 
promises if adjudication is too lonw.delayed to make j;hem mejan- 
ingful or the value pf a claim is Iconsqmed' by the expense of 
asserting it. Only if our courts ire, functioning smoothl5^ can 
equal justice become a reality for aU.**^^ 

■ I 
Government Agenciej^ n ' ■ ■ ^ 

Various agencies exist to serve and protect the interests of con- 
sumers. An often overlooked area is the explosion" of non-federcil 
.activities 'to* aid the buyer of products. Over the past. decadd the 
role of the states and of local jurisdictions in the area of consumer 
protecttoi^as expanded greatly. The establishment of sepai^iite 
consumer affairs agencies or the inclusion 6:^ consumer protection 
functions in existing agencies, the development of mechanisms for 
handling consumer complaints (such as toll-firee telephony f'hot 
lines**— see below), and other innovative cpnsumer-related ^^ctions 
have taken place at all major levels of government. 
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As early as 1974 a^^tudy pub 



ished by the U.S. Office of Con- 



^mer Affairs reported that sortin agency of govemmeiit in eacH^of 
^e fifty states has been assigneq responsibility for cOnsuiper pro- 
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tection. In forty-eight of the states the office of uie attorney 
general performs a major fitnctioki in this regard* Additionitty, 
thirty-six of the states have other consumer-related agen<ii68 oi"' 
'activities* Altogether, there were 179 consumer affairs offices 
or branches in the fifty states, with an additional on^^wch in the < 
District of Columbia, Puerto Rico, and the Virgin Islainds/^ There 
are also numerous proi^tion agencies established by counties 
and cities throughout the United States* ^ ' 

Currently, most 'of the significant Consumer legislation ia 
initiated} at the federal leveL Virtually every federal agency has 
an impact on the 'consumer, and many were establiiftied to pro- 
tect specific interests. The Food and Prug Administration (FPA)^ 
^e Federal Communications Commission (FCC), the Federal 
Trade Commission (FTC), land the Consuiner Product Safety' 
Oommission (CPSC) are only a few 9f those agencies. (They will 
be considered in greater detail in^ later chapters as the specific 
resolutions are examined.) Jn order to answer consumers' q(Ues- 
tions about which agency should provide help in specific situations, 
the U.S, General Services Administration has set up Federal Infor- 
mation Centers in thirty-eight cities. Residents in forty-three addi- 
tional cities can call by toll-free tieline^ to t^e nearest cen^r. A 
consumer may call or walk .into any of these centers and find a 
person grained to be knowledgeable about the vast number of fed- 
eral agencies and programs. For consumers, the Federal Informa- 
tion Center will search until it finds someone in the government, 
who can give an answer or<deaI' with the problem. ''^ 

A list ^f major federal consumer protection agencies and their 
functions follows: ^ ^ > 

,\ 

• Independent Agency ^ . , 

Consumer Product Safety Commission. Consumer product 
. safety standards and information,. / 

Environmental Protection Agency. Air aijid water standirdS; 
toxic and waste hazards ^ / * ^ 

Federal Communications Commission. Broadcast regulation^ 
for public interest 

Federal. Trade Commission. Moss-Magnuson Act; false or 
misleading ads * , 

Ej^ecutive Depaiftment 

Agriculture. Food stamps and nutrition education programs; 
inspects agricultural products , 
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lalth and Human ResourcQg, Toxicolo^ propram; guide- 
lines for labs . , 
Housing and Urban pevelopment. Construction standards; 

JLiand Sales Act enforcement 
Transportation. Motor vehicle safety standards; highwajr 
safety 

■ Treasury. Regulates firearms and alcohol products 
Part of Department of Health «and Human Services - 
Office ofiXJpnsumer Affairs. Policy advisor to the president; 

(iob'i^plmates government programs 
Food and Dhig A^lminlstration. Safety standards for dr^gs, 

food, cosmetics; medical devices; pe8j;icides, food 

additives' ^ 
National IrlBtitute^of Health. Regulation of DNA research i 

Congressional pffic4 "|; 

Office of Technological Assessment. Analysis of new tech- 
. nology » 

Part o| Labor Department 
' Occupational Safety and Health Administration. Health and 
safety standards for workers 
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.Resolved: Thatjhe Federal Government Shauld Initinte and 
. Enforce Safe,ty Guarantees on Consumer Goods. ' 

'Basic Concepts ' ^ . 

This resolution likely will be the national topic for 1980-81. It ha« 
received strong support in straw polls and will be the topic cbvered 
by many summer debate institutes. The wording is similar to that' 
of the 1976-77 collegiate resolution on' consumer product safety, 
and many of the affirmative cases researched that year will reap- 
pear during th^ next several months, ^ ' ' ' 

As will bfe done at the beginning of each chaptet on the resolu- 
tions, the terms of the specific resolution will be ex^ined to pro- 
' vide a framework for examining the policy implications of that 
debate topic. When the federal government is mentioned, it refers 
to the central gdvetnment 6f th^ United States lodged in Washing- 
ton, DC. If it meant any other federal structures, the article would 
be a and not the. The termp should is also very important. It is 
commonly accepted in current debate practice that the debate Will 
center on what policy ought ^ be adopted. There is no burden on 
the affirmative to demonstrate that this policy "will" be enacted 
into law, orlly ihat it i*i "desirable'* to do so,*<Hare the concept of 
fiat power comes into play. A very good discussion of its relevance 

is contained in last year's F/rst v4na/y8W.)^ * 

The term initiate meuns **an introductory step or action, a finit 

move; beginning; ^tart/'^ i^n/'brc^ ^typically is construed to imply 

compelling observance' dkf a law. Safety is a common term ^d 

refers to being safe or free from "danger, injury, or damage; 

security.*;^ 'A guarantee is "an assurance of or promising the 
♦happening of.*''* But legally, the "promise does not have to be 

complete and absolute in order to be designatecl a 'guarantee'."^ 
This assurance of being safe attaches to consumer goods^ whibh 
, are "goods, such as food, clothing, etc., for satisfying people's 

needs rather than for producinj^ther goods or lervices."^ The 
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placement of on before conmmer. goods Indicates that 66nsumet 
goodfi are to be the object of actual or direct action of the safety 
guarantees. Thus, direct enforcement on the consumer seems to 

be ^uled out, . ^ 

If • 

Consumer Injury 

The magnitude of the injury artd death caused by consumer goods 
is unbeUevably large. ••In 1970 ,the National Commission on Prod- 
uct Safety issued itp report on harmful products. The report indi- 
cated that consumer products were involved In most household 
accidents and that such product-related ftcfcidents kill .30,000 
people annually, permahenjiy disable 110,000, and hospitiklize 
580,000/''' Tables 1, 2, and 3 provide further demonstration of 
the scope of this problem; they reveal the injury rate and the 
severity of injury for major products. 

Cnxe should be taken in the use of the available data. One prob- 
lem with citing figures on consumer injuries is that many of the 
injuries are slight and could not have been prevented by any likely 
government regulatiort. There also is great difficulty in establishing 
the caus^or causes of many accidents. For example, if you are 
standing on a chair to reach some dishes and the rug the chair is 
placed on slides out from under you, what was the primary cause 
of the accident? Was it using a chair and not a ladder, or was it 
not securing the rug? Further safety standards on either chairs or 
rugs probably would not prevent this type of ac^cident from re- 
occurring. For purposes of this year's resolutfon, the real problem 
in the example is consumer ignorance. ^ 

Scope of the Problem 

There is virtually an unlimited numl?er of specific affirmative'case 
areas which can be researched on the consumer goods topic. Many 
of the issues discussed in Chapters Three a^id Four will apply to 
this topic since it encompasses aspects 'of advertising jind carcijjo- 
genic products. In addition, a wide range of consumer goods could 
be improved by additional safeguards. For example, handguns are 
involved in thousands of accidents, suicides, and crimes every year. 
A system of gun registration or an outright ban^on certain weapons 
.purchased by consumers would, according to gun control pro- 
ponents, solve many of these problen^. In another example, 
legalizing heroin would allow for greater government safety regula- 
tion A system of dispensing this narcotic similar to that used In 
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Great Britain hap been promoted as one method of reducing over- 
dose deaths ahd of breaking the hold of organized crime on the 
distribution of heroin. Of course^ additional safety jrequiremeflts 
on distribution of prescription drugs such as sedatives and tran- 
.quilizers or over*t^e-counter drugs is viewed as one method of 
reducing an increasing abuse of these substances* Other, drugs 
which are sometimes mentioned as needing additional standards 
or an outright ban are alcohol and cigarettes. Both contribute 
to the early and unnecessary deaths of thousands of Americans 
and) critics maintain, could be controlled by additional regula- 
tions. I 



Table 1 

Injuries Associated With Consumer Products 
Treated in Hospital Emergency Pepartments. 



Major Category 


Est. Cases Yearly 
Per 100,000 Pop. 


General Household Appliances 


30.5 


Spface Heating, Cooling and 
Ventilating Appliances 


40.3 


Housewares ^ 


141.0 


Home Cpmmunication, ]l|f&rtainment 

and Hobby Equipment ^ 


21.6 


Home Furnishings and Fixtures 


430.3 


Home"^ Workshof^ Apparatus, tools, 
and Attachments 


117.0 


Home and Family Maintenance Products 


54.2 


Packaging ahd Containers for 
Household Products 


' • 94.6 


Sports and Recreational Equipment 


1277.3^ -A 


Toys 


76.2 1 


Yard and Garden Equipment 


98.3 


Child Nursery Equipnoent and Supplies 


16.3 


Miscellaneous Products: Grocery or 
Shopping Carts 


7.3 


Home Structures and Construction Materials 


825.6 



Source: National Electronic lf\jury Surveillance System; U.S. Consumer 
Product Safety Commission/Hazard Identification and Analysis; Nuiional 
Injury Information Clearinghquse, 1980. 
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Table 2 

Teii Highest Product Injury Rates 



^ c product 


Rate 
(injurles/lOO.OOO) 


Stairs (Inc, folding), steps/ramps^ 
and landings \^ 

Bicycles and accessories * » ^ > 

Football, activity and relat^d en^pment 

Baseball , activity and related equij^jHient 

Basketball, activity and related equtj^QV^nt 

Nails, carpet tacks, screws and thumb ta^^ 

Floors and flooring materials 

Glass doQrs> windows, and panelS 

Chairs, sofas, and sofa beds 

Beds (except water beds) 


■ 284.3 *1 
' . 214.3 ^ 

1 oi n 1 

, . 18».7 1 ^ 

176.4 < V, 
* 123.7 . 
, 90.1 
86.1 
85.2 
•71.7 


% ' Table's 

Consumer Product Injuries by Severity 

# '. ■ ■ 1 



Product 



^Liquid fuels 

Batteries^ all types 

Miscellaneous household chenftjcals 

Heating stoves and spa^e heaters 
(except recreational) 

Money, paper and coins, incltfflft^g toy money 

Cooking ranges, ovens, and related equipment 

Bleaches and dyes, cleaning agents, and 
^ caustic compou;ids 

Hoists, lifts, jacks and jack stands 

Roofs and roofing materials 

Cookware, (jiots, and pans 

Paints, solvents, and lubricants 




Source: National Electronic Injury Surveillance System; U S, Consumer 
Product Safe'^y Commission/Hazard Identirication and Analyi^U; National 
Injury Infprmation Clearinghouse, 1980. 
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Each of these products has been the subject of ongoing con- 
sumer education campaigns and pubhc* service annbuncements in 
the media. While the unsafe use of these goods may be increasing 
at a decrea^ng rate, isolating the unique contribution* of educa- 
tional efforts is difficult. A goodltebator on this topic will develop 
the theme of consumer education as an alternative to government 
safety standards. In addition, arguments should be researched that 
will demonstrate the increased commitment of busipess to produc- 
ing safer consumer goods. Whether from a realization of corporate 
Responsibility or fear of product ^ability la]g|sirijts, industry is 
becoming more aware of the safetynwrtT / 

Th6re are numftous consumer goods which could be improved. 
Even a casual reading of the Consumer Products Safety Commis- 
sion Memo will supply many examples of products likely to ben- 
* efit from safety standards. But the improvement issue is not always 
simple. The CPSC was asked to ban the manufacture and u^e of 
skateboards because of thej 140,^00 skateboard-related injuries 
that require hospital treatment in a year. However, most injuries 
were found to be user-related" rather than caused by a prpduct 
defect. Therefore, the agency will increase its educa&bnal program 
aimed at encouraging proper use and increased utilization of 
skateboard parks.^ 

There were over 45 million pov/er mowers in use in 1979, with 
6 million new rotary mowers purchased apnually. These prodficts 
cause over 60,000 injuries to consumers each year, primarily from 
contact with tjhie blades or from objects thrown by the spinning 
blades. A new star>dard has been issu«4J'0 require a blade control 
system and a warning label to edilTOte the consumer about the 
dangers of blade contact.^ 

The urea-formaldehyde foam insulation^ used in many homes 
has been found to be a health hazard. ^' Aside from possible 
respiratory problems, other effects ascribed to exppsufe of form- 
aldehyde gas that may be released*^ from urea-formalflehyde foaim ^ 
insulatiofi include nausea, headaches, fatigue, blackouts, and 
coughed-up blood. "'^ Several states, as well as the CPSC, are now 
considering a ban on the use of this product. 

Fire safety is also a major problem in the United States: * 

According to a National Household Fire Survey sponsored by the 
Commission ih 1974, there are approximately 5.6 million fires 
annually in tjie US i;i which there are 326,000 injuries. About 
21,000 of these injuries are caused by clothing that ignited. 
The cost of these fires has been estimated at 1.8 billion dollars 
annually.^' 
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A new prevention program sponsored by the iederal government 
presents ''a total involvement program including the media, com- 
munity leaders, teachers, school children, and their' parents- 
This approach seems to work in red\icing bum injuries. On another 
front, the CPSC has approved a one-year trial for a program de- 
signed 6y tke furniture industry to reduce cigarette ignition of 
upholstered fumiture.^^ **Every year upholstered furniture fires 
'caused by smoldering cigarettes kill at least 500 people and se- 
riously injure an additional 1,700, according to CPSC estimates. 
However, CPSC does not have the authority to regulate cigarettes 
as an ignition Source or in any other way/*^"* Since the commis- 
sion cannot regulate cigarettes, it has imposed flammability 
standards for consumer |¥)ods such as mattresses,- rugs, clothing, 
and carpets -in an attempt to reduce the injuries and deaths asso- 
ciated with home fires. 

Home power tools constitute another class of consumer prod- 
uct that is often involved in lethal accidents. It has been estimated 
that 125 of the 151 lives lost due to el?ctr6cution by power 
tools could be saved by the installation of a special electrical de- 
vice. The cost would range from $40 to $240 per home for these 
ground fault circuit interrupters. But before there can be wide- 
spread consdmer use of this device, government and industry 
must work together to reduce costs and publicize the importance 
of installing it in the home.^ 

Food Prodiicts • h. 

One of the major weekly purchases for most consumers is food. 
The need for greater safety regulations on food occurs at all levels 
from production to processing to final consumption. An Office of 
Technological Assessment (OTA) study has examined the environ- 
mental contamination of the food supj[)iy : ^ 

During the past decade the US has been assaulted by a number 
of major food contamination incidents-polybroitilnated biphenyls 
in animal feed in Michigan, Kepone in Virginians James River, 
and, most recently, polychlorinated biph6nyls la meat and bone 
meal in Montana. All these contamination problems^were discov- 
ered only after actual human or animal^poisonings had occur^^d, 
even though the technology exists to detect unexpected contam- 
inants.'^ 

There were 243 cases of environmental contamination of food 
between 1968 ahd 1978, costing hundr^s of millions of dollars. 
Various levels of 'government have stimdards fbr animal, chemical, 
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and pesticide residue in food. However, there has been little effort 
to detect contaminants for which tolerance levels, have not been 
established. OTA's John Gibbons, states: ^ 

Thermajor problem the^study identifies is that the fedend and 
state regulatory systeno is not geared to detect contanoinants that 
it doesn't know are there. Regulatory efforts are focused on mak- 
ing sure that levels of kno¥(|i contaminants do not exceed allow- 
< able levels. There is also little coordination in most cases among 

the myriad federal and stiate agencies responsible focsassurtng 
food safety.^'' r-/ / 

Danger to human health occurs not only from unknown con- 
taminants but also from the known use of drugs in livestock feed* 
Small amounts of "antibiotics and DES (diethylstilbeftrol) which 
are fed to cattle and hogs eventuallyend up in meat consumed by 
the publijj. Farmers and feed^ lot operators say that these drugs 
are needed to produce healthier^ fatter, and meatier animals in 
. an economically efficient rnanner. "On the one hand, public 
health scientists say drugs in me^ts are bad for people because, in 
the cffie of 4)ES they may cause cancer. And in the qase bf anti- 
^ biotics, they likely lower the resistance of humans to infection by 
.making bacteria more resistant through chronic exposure.**.** An 
OTA report indicates that bpth sides are correct: 

I 

These decisions involve value judgments that'cannot be based 
simply on monetary considerations. And the lack of scli^ntiflc 
certainty on the magnitude of both the probable health risks and 
the attrilM^ted increases^ in meat production makes the formula- 
tion of a balance sheet apjproa<*h difficult. 

Once food reaches the tabl^, the consumption pattem of the 
typical American leads to unnecessary deaths from cancer, stroke, 
and heart disease. ?qor diet has been linked to cancer and "may be 
implicated iniialf of all female malignancies and a third of all ihale 
^cancers,** accordil^g to Dr. Paul Marks of the Columbia University 
Cancer Research Center. It is felt thati.the real culprits are Ihe hi^- 
fat and low-fiber diets that most o^us eat.^^ The data, however, 
are not universally ^ccepted. As pfTKritchevsky, associate director 
of Philadelphia's Jwistar Institute notes: **This is one instance 
where publicitjt^has i^n way ahead of the facts. It is an overreac- 
tion tf epidemiological data suggesting that some people on a.so- 
called bigh.fiber diet \do better than other people on a low^fiber 
diets^*^* Dieit guidelines which incorporate most of these ideas have 
been\etl)y both the National Cancer Institute and the U.S. De- 
^ partment of Agricultur^ (USDA)/"A USDA official admits pri- 

s ■ • , ■ . . 
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vately that the guidelines are •ahnost trite/ representing rules of 
thumb that are hardly news to most nutritionists/*^^ These guide- 
lines encourage: (1) weight control and exercise; (2) avoidance of 
high intake jof fat; (3) consumption of a generous amount of 
fiber; (4) intake of a balanced diet to achievtf^jiecessary minerals 
and vitamins; and (5) moderate use of alcohoK^^ 

pther food products could also te targeted. For example, high 
intake of salt and sugar should be avoided. The USD A has recently 
promulgated a rule which ''restricts the sale of soda pop, water 
ices, chewing gum and some candies from tHe beginning of the 
school day until after the last lunch period/. . . The rule affects 
schools that offer federally subsidised meal orograms, about 9^ 
percent of the nation *s schools. It covers foods with minimal 
nutri^on value, tlt^ose that provide less than 5 percent qt the 
minimum ^dietary allowance for the eight basic nutrients.**^"* 
In response to increased Consumer awareness of nutrition, bab^ 
food ^Igianufacturers have eliminated much of the salt and pro- 
cessed sugar in their products, ^ 

Motor Vehicle Safety . 

The second most costly consumer good purchaAed by Americans is 
the automobile, yet it is also among the most dangetpus. After 
fiye years of relative stability, the death Jigure for traffic accidents 
climbed above 60,000. The Department of Transportation esti- 
mated that half of thqse killed were under the age of thirty and-, 
the total economic cost of these accidents exceeded $43 billion. > 
Several factors led to this grim total: (1) decreased observance of 
the national BB mph sl^eed limit; (2) a 3 percent drop in the use of 
safety Ijelts over a one year period; (3) repeal or weakening of 
motorcycle helmet laws; (4) increased involvement of trucks in 
accidents with passenger cars; (B) a rise in the use-of light trucks 
and vans 9s family an^ recreational vehicles; (6) increased use of 
mopeds; and (7) deterioration of roads.^* 

What can be done to improve the safety of motor vehicles? 
\Some recornmendations are easy to m^e. For instance, laws re- 
quiring the wearing of approved helmets for motorcycles and 
moped riders would reduce head injuries. At one time most 
states had such laws although most now have been repealed. 
The National Highway Traffic Safety Administration has studied 
this problem and forecasts a rise in the number of mopeds in the 
'v United Spates by 1984 from the cvirrent B00,000 to 2.B million. 
Between l.B and 4 percent of all mopeds are expected to be in- 
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yolved in accidents in any given year. Of those accidents, 11 per- 
cent will result in serious injiiry to thel moped rider, and 1.2 
perdlit will be fatal, the report jtfwiicted.r 

Yet another concern is for the safety of childiren who ride * 
unrestrained in autos. Each year almost] 670 children up to age 
five, and 1,160 between the ages of six and fifteen are killed; 
, 160,0q0 are injured in motor accidentsji. Ms. Clay brook, director 
of NHTSA, reports that, accordiijg to tefety experts, more thto 
half of 'these deaths and injuries could be prevented by proper 
use of child restraints or seat belts. Relations' will be<combined. 
with a public education campaign to saye these children: 

NHTSA soon will be issuing a new stanWd to upgrade the effec- 
. tiveness of child restr^nts, Includi^jg infant carriers, child har- 
nesses and car beds. Thb Agency's "Klids 'n Cars" campaign will 
include meetings across th« country, sponsored by local organiza- 
tions, to explain the need for (;hlld| restraint systenvi and to 

% discuss their proper-4i8e with parents aiiii car pool drivers. Pe- 
"dlatricians, public health specialists ajid teachers will be. taking 

• part in the effort." | > 

" ' i ■ ' 

Finally, the safety of 'all who ride ;in motor vehicles can be en- 

haij^ed. Various safety standards to make the auto more 
crashworthy. Requirements for energy^bsorbing bumpers, collaps- x 
ible steeriiig wheels, and shatt6r-pr6of glass, to mention only a 
few, have been adopted since 1966 to improve the likelihood that 
motorists will survive a crash without serious injury. Two dddi- 
tioml measures which would save ajsignificant number of lives are 
passive restraint sttmdards and mandatory geat belt use laws. Thfe. 
former are already mandated by laW to be made available.on som^ 
1982 model-year autos and are estimated to eventually prevent 
9,000 deaths and 100,000 injuries a year.^' Despite attempts by 
^Congress to repeal or modify this law, NHTSA feels confident 
that "nuisance amendments" will not present any real barrier 
to full implementation of the law. * 

No state currently has a mandatory ,seat belt use law. The 
major problem with seat belts is the reluctance of most drivers 
to "buckle up." Seat belt use last year dropped from 17 to 14 per- 
cent of all motoristsg^' Public education and advertising campaigns 
have been unsuccessful in raising the level of use. The Insurance / 
Institute for Highway Safety $ponsored ohd evaluated a nine * 
month saturation television campaign: 

A community cable television System was the medium, and pro- 
• feslonally produced, award-winning advertisements urging tfelt 
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use. wefe shown to 6,400 households. Programming without the . 
safety belt messages was shoWn to control groups which were ob- 
.served before, during, and after the campfdgn. It was found that 
*th\^ advertising program had absolutely no effect oh safety belt 
use?^ ^ ^ 

Mandatory us6 lav^rs have been Bucce8$ful in many coiintries as the 
most practical method of increasing belt use. This additional use 
has translated into savecT lives: 

Two Australian researchers compared the experience of Victoria 
which passed the first Australian mandatory safety belt use law 
in' 1970, to the rest of Australia bMore the other states had 
passed sucH laws- They found that the law resulted in a 21 per- 
cent decrease in vehicle occupant fataliQes in metropolitan areas 
^nd a 10 percent decrease in nonmetropolitan areas. The cor-, 
responding decreases in Injuries were 13 and 11 percent,^.^ 

There are of course many other potentially dangerous products 
which aie used by consumers, but to consider each of them even 
in a brief manner would exceed the scope of this publication • 
Attention now turns to the remedies available to the consumer 
who suffers injury from a defective product. 



Legal Remedies 

As noted in Chapter One, the judicial system is not an adequate^ 
avenue for redressing most consumer complaints. However, if 
the purchaser suffers major injury, thte time, delay, and uncer- 
tainty of recovery become worth the gamble. **Injured consumers 
and users are increasingly prone to bring legal potion. Products 
liabUity lawsuits totaled 50,000 in 1960, climbed to 500,000 in 
^ 1970, and surpassed one milUon by jthe mid-1970s."^^ The injured 
party can recover actual losses, and often p\J|nitive damages also 
lire assessed to deter industry from behavini( irresponsibly. It is 
the latter type of damage claim which has business and insu|^ce 
companies worried. At a recent insurance conference, **insurers 
were warned that they have not even begun toVfeel the sting or 
the problems or the oosts to our policyholders' ofWnitive damagfe 
cases ^because they are going to spread across thw cduntry'/*^^ 
A major imprfS of the proliferation oMawsuits\has been the 
increiglie in product liability insurance rates and, in soke instances, 
withdrawal of insurance from certain companies* Without Insur- 
ance at an affordable price, most businesses carinot opekate. This 
liability crisis has evoked numerous proposals to solve the problem* 
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One plan is **to allow similar companies from different states to 
form risk-retention or sel{<*insurance groups for both product 
liability and completed operation insurance/*^ Anojther solution 
would be to create uniform liability laws. As Victor Schwartz, 
chair of the Commerce Department's Task Force on Product 
Liability and Accident Compen^tion noted: 

As long as courts can retroactively create new and unprecedented ' 
product liability law, the specter of future product liability crises 
wyi continue. Statutory^ uniformity in product liability can ^ 
stabilize product liability^ insurance ratemaking and serve^as a 
bulw^k against such crises.^^ 

^Paradoxically, not all consumers are abte to utilize the courts ef- 
fectively, ai^ t^iere are proposals to increase their access to tort 
action. A m^r consumer weapon in legal battles with corpora- 
tions has been the class actipn suit. The class action would aggre*. 
gate the claims of a group qiP individuals affected by a product to 
meet the statutory amount-^ecessary to bring suit in federal 
court. However, the Supreme Court in the Zahn and Eisen cases 
made it much more difficult for individuals. to combine f;lfdrhs, 
thus impairing the continued viability of this type of action; 
One proposed reniedy would he for the states and federal govem- 
ment^to adopt a Uniform CltfSrAction Act which would restore 
to the injured consumer this option .r 

Federal Regulation • . 

♦ 

Therfe are numerous federal agencies involved in regulating the'- 
safety of cgnsumer gdods. This text already has mentioned many 
of them. The Food and Drug Administration deals with food addi- 
tives,^ood contamination, and new drug applications. Motor 
vehiclh^standards are set by the National Highway Traffic Safety 
Administration, while drug abuse^and alcohol are administeitd 
by the Department of Health and Human R^fSQurces. Nutrition 
programs, including food stamps, are peart of the Department of ^ 
Agriculture. ; The Environmental Protection Agency deals with 
pollution rfnd pesticide use, while the Federal Aviation Adminis- 
tration establishes aircraft safety standards. Virtually every agency 
and conunission has some role to play in enhrihcing product 
safety, but primdry responsibility has been placed in the COnstimer 
Product Safety Commission. 

The CPSC is a recently created independent regulatory agency 
which has been given the primary responsibility for jprotecting the 
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consumer's interest in purchasing sate products. Its major responsi- 
bilities are listed belowi ^ * 

^ Establishing marxlalory safety stalfidards governing the design, 
construction, contents, performanipe, and labeling of consumer 
products'* i - 

Developing rules and regulations to/enforce standards 
Banning the salfe of products that' fall to meet safety standards 
Protecting consumers from Unsafe products 
Establishing flammablllty standarcfc for fabrics 

^ Prohibiting the Introduction Inti Interstate commerce of mis- 
branded or banned substances ana products 
Establishing'' packaging requireijents for p9lsonous substances 
Requiring refrigerators to have doors*that i^iay be opened from 
the Inside ^ ' • • 

Enforcing standards through litigation and admin^tratlve actions 
Issuing advisory opinions ^ . 

Collecting data on hazardous consumer prbdutts and accidents 
< Invplvlng consumer products 

Working with Industry to develop voluntary product standards 
Requiring hianufacturers, distributors, and retailers to fecall, 
repair, or replace consumer products that do not comply with 
standards^^ ' ; ^ 

Some oi these obligations were in the original authorizing legisla- 
tion while others were transferred to it from other agencies. 
' The performance of the CPSC hafi been spotty. Frequently 
criticized as being slow, inefficient, and ineffective, the jcommis- 
sion was reorganized in 1978. However, it still has prolqj|ms 
establishing meaningful prioritiest Its newest commissioner, Stuart 
Statler, charged that **CPSC procedures fail to distinguish between 
truly important petition^ and petitions submitted for trivial or 
dilatory reasons/* Pomting tb a host of petitions for outright baps 
on such products as spike-tipped urnbrella$, claw, hammers, arid 
fondue pots, Startler says CPSC "cannot afford to perpetuate a 
system thfet requires that we accord a frivolous petition thfe same 
intensive study and research we devote to A petitiorl identifyifig a 
serious hazard/*^® \-: 

The CPSC does have adequate enforcement powers if they are 
used: , ♦ 

Manufacturers are required to certify thtft the consumer products 
Hhey produce meet all applicable safety standards. They must 
allow the CPSC t6 test products for compliance and inspect and 
Investigate their factory faHlitles. Product labels must include 
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the date and place of manufacture and certificaticm of com- 
pliance with standards. I( a manufacturer fails to follow thes^ « 
' regulations, ^charges may be brought against^ the company by 
the Justice Department or the comi^ission in a U.S. District 
court. If the commisiion decides not to go to court, it may 
initiate an administrative acllon.^^ 

kv recent years the coinnii8|ion has been willing to exercise th^e ^ 
powers.* "Product invesiigations and recalls, jwhder Section 15 oL 
the Consumer Product Safety Act affefcted 53.4 million products 
involving 198- separate actions for the 1979 fiscal year. Since 1974, 
approximately^ 117 million products have been affecteid by recall 
efforts un^rSection** IS/;^"*^ It should b^ remembered that "enV 
forcement activities with existing rules were ext^tnsive. During the > 
fiscal yecfT/ar^a offices began mor^itoring over 300 recalls of prod- 
ucts which violated regulations uhd^ the ConsumerAProduct 
Safety Act (81% of the reiialls), Federal Hazardous Si^sta^ 
Act (14%), Flammable Fabrics Act (2%), and Poison ^Prevention 
Packaging Act (3%)/^^^ ^ < 

This agency is still relatively new on t|^Q Washinj^ton icene. 
While )^ pp^des^s wide-ranging authority, it often has lacked ^he 
desire to tackle major projects. 
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Resolved: That Jf^ Federal Government Should Establish 
Uniform Standards for the Regulation of Commercial Adver- 
tising. . . 

:^asic Concepts / 

This resolution requires the federal government to^enact a law or 
reqiiirenient whicji provides* uniform standards "consistent in 
acfion, intention, or effect."^ Currently, Webster's Dictionary 
definea standard as applying "to some measure^ principle, model, 
etc. with which things of the same class are coti\g^ed in order to 
determine theuwjuantity, value, quality, etc."^ A regulation "is 
not cootjin^ to the inlpositiqo of restrictions, ibut includes all 
directions by rule of the subject ipatter/'^^ Commercial advertis-^ 
ing is advertising "paid for by -sponsors."^ This is distinguished 
from free public service advertisements or announcements offered 
by radio and television stations* - . 

Advertising IB a rather broad category of pri»ted or spoken 
materikl: ' 

According to FTC practice and legal custom, advertising Is de- - ^ 
fined as any action, method, or device Intended to draw the 1 
attentoon of the public to merchandise, to services, to persons, r 
and tor organizations . . Included In the definition in addition 
4P the obvious products 'advertised are trading stamps, contests, 
^ freebies and premiums, and even labels on products.^ 

Thus, handbUls, billboards, junk mail, magazines, newspapers, a^ 
well: as radio and television cai^ be covered^by this resolutioJiCr 
Since standards can be uniform within but not necessarily be-" 
tween categories, some bf tl?ese communication channels can be 
.restricted while others remain free* For exdiripje, many states 
now have regulations about placement of billboards <fc highways, 
and pounties have traditionally regulated* the size of business 
signs. There are also lo(^ ordinances on commercial handbills 
which usually regulate the time, plape, and manner of distribution. 

34 
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Advertising Revenue ' ^ - ^ ., 

Advertising revenue is the lifebloo4 df American media.* In 1978 
over $45 billion was spent in* advertising. A' partial breakdown of 
where this money went is as f^ttows:/ ' ' . / ' 

Newspapers ' ; .; ;$J,2.7 billion 

, Television , ' ''^ ^ 9^^^^ 

DirectMail ' v^^^^^^^^^ 

Radio ; ' > ^.0 

Magazines , ; 2»6 . - 

Busin€!Ss Publications \1.4 ■ ' / ^ 

. Outdoor , ' fo.B ■ . ■ ^ . 

Robert Coen, director of media research at McCann-Erickson, Inc., 
reviewed the data for" 19^9, a year which saw $49 billion being 
spent. He notes the percerit increase for that ytAr: . * 

. . . . network television; up 14%; spot TV up 12%; radio, up il%; 
magazines, lip. 13%^ a yblg'suprl8e"^he "exdeptlonal" 17%^juni)) 
In new$|^ap«r spending, and other media showing a 121( climb. 
L0C4I hev^spapei^ and television were both up 14%," 

Currently, 6ver'$200 i year in advertising is spent for each person 
in the ignited States. Most of the ad business is conducted by 
6,000 agencies clustered in- major cities, which einploy 135,000 
people.' • 

What does the immediate future hold? For 1980, national broad- 
casting ads iJhould irtcrease by 13 percent; national print by 40 
percent. The total for national' advertising will probably increase 
by over 11 jpercent, while the local total will jump 10.4 percent. 
Coen estimatwl that ^United States advertising, Xiirhich was at $20 
billion in 1970, will hit $55 billion by 1980 aod^ soar to . $135 
billion in 1990. Plotting} higK-grovrth categories ^flidvertisingVlie 
said the two fastest growing are spending by media and govem- 
rrierit advertising.*,'^ M<«:eover, this growth will continue. Coen 
concludes: "The current expapsfoft will hot be a short-term 
phepome^ionv A ' peat deal o^ adyertisirig is still needed. 

New products,: fuefed by th*e good profit performance of the past; 
third© y^ars, are no* gpirt]^ to. be cut baok.''^* Even the advent of 
Home Box Office; {iay 'television, and. video games will riot desteby 
advertisings revenues for the electironto media. Martin Ewenit«in. of 
CBS believes for the long term that '"'cable, pay formats ind re- 
corded video will all'become viable industries. By 1990 [there wiH 
be] 40 million cable television homes '. . ,and 12 million tideo 
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players. Combined, they will steal a percentage point a year fifom 
network television, reducing rietWork viewing £rom''86% to 78% by 
the end of the decade. That .loss will be spread among the new 
technologies in roughly equal proportions." 

The Balance Sheet 

Advertising is portrayed as an essential ingredient of the free mar- 
ket system or as an insidious corruption of consumer purchasing 
patterns. Advertising Age comments on the mixed, character of 
promotion: ^ 

The work of ad agencies is 8ocl^Uy useful because by stimulating 
buying they will help keep people employed. They br^ng news of 
ni^w products to people and help stimulate the competition that 
leads to better products and useful services. At the same time, 
they play on people's anxieties to sell products and. help convince 
people to spend money on frivolities. Ad people, like every other 
^occupatlonaCgroup, afe partly heroes, partly villains, and partly 
victims.'"* 

Revenues from advertisers support newspapers, magazines, trade 
and technical publications, many of which would fold yvitl>out 
this money or become so expensive that few could afford to sub- 
scribe to them. In addition, ad executives claim: ^ ! 

. . . advertising is Inretrlevably linked to technology and the tech- 
nological process. Advertising expands. It educates. And It In- 
,i forms the public and specific segments of the public about new 
technology, new products and technological trends and problems. 
TheCsKprld didn't jjercelve It needed a steam engine or a comj)Uter 
or a washing machine or a car. But It discover^ that when those 
products were presented-they became useftii tools that enriched 
man's life and Increased his productivity, which Is the source of 
all human wealth and leisure.*"^ 

Some believe that any attempt to regulate cominercial adver^ 
tising would infringe on First Amendment freedo'ms. As Richard 
t Christian of Marsteller, l4p.^ argues: ''Communications in a demo- 
cratic societiNig^an intricate network, a seamlesi^ web. Atid govern- 
ment cannot tamper with any part of that network without affect- 
ing the whole. That perhaps is a startling attitude, for it suggests, 
that the copywriter working at his desk at an advertising agency 
6n Michigan Ave. in (jhicago or Madison Ave, in New York hasjas 
much right to the protections of the First Amendment as a news- 
man filing copy from Peking, Tel Aviv or Washington, D.C."^^ 
This view is often expressed by members of the advertising, 
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business, and media industries. However, there is anpther perspec- 
tive: • ' V 
, f\ 

Critics of advertising argue that while people probably would 
pay 'more for some products without the savings brought by 
mass production and advertising, they #ould pay less for many 
more products such as cosmetics and patent medicines half of 
whose purchase price pays for large advertising expenditures. 
Critics also argue (not without challenge) that people buy more 
than they really need because of advertising,^^ 

Yet another frequent criticism of commercials is the stereotyped 
role models it supplies to the viewer and others. Several examples 
of additional weak points of advertising are noted in. Nation's 
Business: 

Rortraying women as housewives, mothers, shoppers, cleaners, 
ajrti family cooks-minimizing their roles in business and com- 
munity affairs 

Promoting products some people fjind unacceptable^condoms, 
, # liquor, feminine hy^ene items 

Touting of meaningless product differences, which leads to 
proliferation of duplicate goods 

Glossing over of the dangers associated with such products as 
saccharin and cigarettes^'' 

Advertising Effect 

fhe American consumer is literally bombarded with commercial 
advertising. It has been estima£ed that we are each ''exposed to 
over one hjundred ten advertisements per day, arid at least seventy- 
six of them register in our consciousness/'^® As if to emphasize 
the commitment of business to advertising, the 1973..^(a/'/' iJe- 
pbrt to the Federal Trade Commission states: ^> 

* . from the advertiser's perspective the purpose of marketing 
communications "is ultimately to sell the product or the service. 
Thus to the extent that the provision [of information which ' 
educates rather than **8ells" the consumer] .conflicts with the 
abilfty of the advertiser to sell the product, It Is unlikely that he 
will indulge voluntarily in such *MnfonnationaP' communication-*' 

Does advertising accomplish its primary purpose? The conclu- 
sions of over ten years of studies have yielded mixed results, but 
inhere are a" few general assumptions which have received support, 

1. Attitudes vary considerably among \&r\*ya$ groups \n the 
popuhtion. In general, for instance, highly educated groups 
• haveHSeen more critical of advertising than less educated ones. 
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2. Attitudes in individuid jdimensioni may also vary considerably 
not on^ between l^entlflable groups^ but also within such 
groups or even wlth(n an Individual's personal evaluation* 
Some individuals might believe in aolertising's economic 
functions 4)ut be highly critical of social dimensions. 

3, Attitudes lure growing tess favorable over time in the popula- 
tion as a whole and in most individual groups within the 

* population wfiere attitudes have been monitored. This seems 
to be true both o( overall attitude toward* advertising and of 
individual dimensions.^^ ' 



General Heatrictions | , 

« 

Advertisers cQre subject to numerous general regulations which 
apply to apy publisher- Don Pember of tlieUniversity of Washing- 
ton providies several examples: 

The first fact an advertiser must reAiember is that he must obey 
the laws^ which speclfloally regulate advertising messages in 
addition to aU the other laws which regulate the mass media* In 
other words, 'an advertisement can be libelous and the advertiser 
' can be sued for defamation. An advertisement can be obscene and 
can invade the privacy of a person. It can violate copyright law or 
violate the Federal Communications Act. It can violate a federal, 
state, or local advertising regulation^^^ . 

There are also several statutes wftich regulate specific aspects of 
the content of the advertiser *s message. Help wanted ads can no 
longer be listed explicitly as exclusively for males or females, nor 
may ads for housing discriminate on the basis of sex, race, age, 
marital status, or national origin. Laws which allow housing or* 
apartment developers to ban couples with .children are being 
tested in the courts. Various truth in lending laws and product 
warranty statutes require the disclosure of cettain information 
attout financing or product use. Requirements are placed on 
advertising for alcohol and for professional services. Even political 
advertising is subject to a proliferating number of rules: 

There are numerous laws at both federal and state levels which 
prescribe certain rules for political advertising. The rates for 
political advertising are frequently limited, (n many states news- 
papers and broadcasting stations must fil^ the names of political * 
advertisers with public disclosure <^ommlsslons. In most states the / • 
name of the sponsor of a* political advertisement must be Included 
In the advertisement. Political party labels mUst also be consplc- ^ 
uous.^^ - . 

In addition to thes^road regulatiofiB, there ar^vari9us laws 
intended to discourage false, misleading, and deceptive advertising. 
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State and Local Lawn 

,Alino«t every st^tf^Has a law on the books tha|t n**^©" a niis- 
Clemeanor tp disseminate false ojr misleading advertising. There are 
several problems associated with this multijurisdictional, approach 
to remedying the ills of deceptive publicity. First, states have liip- 
ited /j|resQurc6s to. devote to enforcing various laws. Cases dealing 
with "false adyerfising receive low priority in comparison with 
crimes of projperty or bodily harm. Second, the jurisdiction of 
s'tate efiforceihent agencies extends only to the limits of its bound- 
aries. In an ^ of interstate commerce and prpduct messages, the 
short reach Of any single state's police power is inadequate. Third, 
most action^ involve small founts of money. The judicial system 
is not geared for delivering justice in this type of dispute.. Fourth, 
"ProsecutTmg liaise advertising is a rigorous, time-consuming chore. 
Big compi^iei can afford good legal counsel to defend their ad- 
vertising practices. The suits are complicated. In the time needed 
to begin ^ prosecution, the offensive advertising campaign has 
usually lopg since ended. A^ictory really brings little satisfaction."" 

This is (not to imply that all states and localities are ineffective. 
Some stales nke Washington and Wisconsin are particularly praise- 
worthy iii their efforts. Also, as noted in Chapter One, "because 
of the consumer revolution of the last dec{ide, cities, counties, 
and states have all strengthened their laws and their enforcement 
of false land deceptive. advertising. In some areas prosecution is 
quite vigorous. In others, it is hot. The laws vary from state to 
state, even from city to city."^" There are laws in some states 
which restrict the right of . certain professions to advertise thei^ 
prices and ser inces, even though a uniform standard which allowed 
the unhindere i ^low of this type ot information to the consumer 
might allow for better individual decision making. 

While sta^ and local regulations provide one model for action, ' 
'a preferred method is industry self-rbgulation. « 

Business Self-Regulation 

Advertisers and businesses have varipus industry-wide or individual 
codes and boards whioh delineate acceptable commerciarmessages.^ 
At the local level, the Better Business Bureau is the forum for re- 
solving complaints about unfair advertising practices. Nationally, 
th^ National Advertising Review Board (NARB) was created by 
.the Association of National Advertisers, the Americfan Association 
of Advertising Agencies, the Advertising Federation of Amtfica^ 
and the BBB. This organization is composed of **thirty representa- 
tives of national advertisers, ten representatives ofVadvemsing 
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agencies, and ten representatives of the public or non-industry. 
When a complaint is received concerning the truth or accuracy , of 
an advertisement in the national media, NARB acknowledges it 
and refers it to its staff for investigation."" 

This investigation requires advertisers to substantiate their 
cjaims, and if they are imable\to do so, the NARB requests a 
change in the ad copy. If the advertiser refuses tb adhere to its/ 
request, the Board will conduct an inquiry and, if necessary; 
issue a public statement on the conflict. At this point, the matter 
is referred to the appropriate government agency for action. "In 
its first four years the NARB staff handled over 900 complaints 
with only twenty -six appeals by advertisers to, the Board itself. 
No complaint was referred to a government agency. "^'^ > 

One of the major problems with this approach is the strong 
doubt that industry .wilt effectively regulate itself. -^ome critics 
maintain that such niles will represent the lowest common level 
of agreement and will reflect the industry's view,rather than that 
of the consumer. Pember cautions: 

Most economic theories are based on the presumption that if all 
things are equal such and such will resujt. Self -regulation is based 
on the assumption that all sellers and Mvertisers are honest atid 
\ fair and look out for the good of the consumers who buy their 
products. However, all things are nobequal; and all advertisers are 
rtot honest and scrupuloifs. Hence ,fieIf-regulation does not work 
«. v«ry often.^'' 

« « 

Media Regulation , ' I 

Broadcasters, newspapers, and magazines have developed their 
own codes for the regulation of advertising copy. The National 
Association of Broadcasters (NAB) has formulated a Code .of 
Ethics which establishes guidelines on programming and adver- 
tising for radio and television. ThQ teleaision code, which has 70t 
percent of stations as members, has af provision requiring sul^)- 
stantiation of claims if <fhallenged by the NAB. Besides assumiijig 
some responsibility for' "truth" ^in advertising, the televisidn 
industry has set tim? standards for advertising: 

The tefevision code specifies that advertising must be limited 
to nine minutes and thirty seconds per prime hour on network V 
•affiliated stations. Independent stations, which are Usually 
less profitable In operation, are allowed a full twelve, mlnqtes. 
Sixteen minutes is the limit for all other times except "ChildKen's 
Weekend PBogramming," during Which twelve minutes aVe al- 
lowed. The code also sets standard! for the time of day^uring 
^hich certain products and services may be advertised.?" 
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One problem with this type of indiktry-wide self -regulation is 
that it may. run afoul of the antitrust \aws. The Department of 
Justice has recently filed an action agaii^t the NAB alleging re- 
straint of trade-in violation of the Snerrran Act, The Amedrican 
l^rtterprise Institute's Journal on Government and Society explains: 



It geems that the NAB's '^overcommer^ialization rules** (which 
Kmit the number and format of television commercials) have 
caused the amount of broadcast (ime for advertising and public 
service announcements to be ''artificially curtailed and restricted** 
and price competition has thus been ['restrained and suppressed.** 
Accofrding to .the Juiftice Department* these limitations have 
boosted broadcasting ^profits by increasing advertising ratfes- 
while simultaneously inflating thfjt^tail prices of major products 
(to cover advertising costs) and inhibiting smaller producers from 
advertising.^^ 

Another problem is the weak enforcement provision for violating 
the code.* Zuckman and Gaynes concluded : 

The enforcement procedures for both broadcast codes are similar^ 
Each has a Code Board and a Code Authority Director who mon- 
itor broadcast advertising, resolve advertising complaints and en- 
force the Code provisions against those who subscribe to them. 
The only direct sanctions for violation of the codes,* however, are 
forbidding the display of the Code*s "Seal of Good Practice** and 
removal of the station*s call letters from the Code Roster.^ 

The^ print media also have developed self -regulation for ad copy. 
Traditionally, each paper or magazine has*established its own rules 
stnd procedures for accepting and investigating commercial adver* 
/Iping, An example of such an approach is provided by the iVeu; 
York Times: 

The Times maintains a Department of Advertising Acceptability 
which examines all advertisements before they are published. If 
they contain unacceptable statements or illustrations the adver* 
tlser is notified, If the advertiser refuses to make changes the 
Times will not run the ad. FrequenUy, the Department will 
check ad claims on/fTs own initiative, and reader complaints may 
also prompt inVeftigations. If these investigations turn up false4 
or misleading advertising the Times will decline any further 
. advertising from the advertiser involved,'^ 

The Washington Post has similar standards, and **uniquely, one 
member of the staff works as an 'advertising ombudsman' whose 
^ob it is to expedite and resolve complaints from both advertisers 
and readers/'^^ 

The newspapet codes can be very effective in regulating ads if 
there is follow-up investigation of complaints. If all papers or 
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magazines had strict standards, a potential advertiser would be 
forced, to conform to these requirements or forfeit local print 
outlets for d isseminating pMduct information . 

Federal Regulation ; 

There are numerous federal regilations on advertising. Over thirty- 
two statutes, including currency ajnd postal laws, exist to. deal 
with vflLr\ous types of advertising ^practices. A feW of the more 
noteworthy inclijde ''the Communication Act, Federal Drug and 
Cosmetic Act, Consumer Credit ^Protection Act, Copyright Acts, 
Consumer Products Safety Act, Federal Cigarette Labeling and 
Advertising Act, Wool Products Labeling Act of 1939, and Plfint 
Variety Protection Act. In addition, regulations can be found in 
the . Age Discrimination Employment Act, Federal Seed Act, 
National Stamping Act, Savings and Loan Act of 1962, Seciirities 
and Aid to the Blind and Handicapped ^ct.'*^^ ^ 
More specif icaUy, the Federal Conynunications Commission 
(FCC) has some authority for broadcast advertising. In an agree- 
ment reached with the Federal Trade Commission (FTC) it was 
determined that **the FCC has responsibility for assuring that 
commercials are neither objectionably loud nor excessive in* 
number and that a separation is maintained between advertising 
and programming^ especially during children's programs. Mis- 
leading or deceptive advertising on radio or television is^ be 
controlled by the FTC.**^ It is the FTC, however, which is the 
major federal agency involved ^ith commercial advertising. 

Federal Trade Commission 

Among the major responsibilities of the FTC \A the duty to protect 
**the public from false and deceptive advertising, particularly for 
food, drugs, cosmetics, and therapeutic devices" and to regulate 
**the plaqkaging and labeling of consumer products to prevent 
. deception, This agency is empowered to launch an investiga- 
tion after a complaint is received! about a deceptive ad. The 
procedure followed is outlined belo^: , 

If as a result of the Investigation, the confimlsslon feels a formal 
hearing Is necessary to determine tHe Issues, It will driR^ a de- 
' tailed complaint specifying the alleged false or deceptive practices 
and will hofil a hearing. At the hearing an administrative law 
judge will malOD an Initial decision after both sides present their 
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respective positions. The judge's decision is fln^ unlesi it is re* 
viewed by* the commissioners* If the decision is unfavorable to 
the advertiser the Commission may issue a cease and desist order 
which, if violated, will subject the advertiser to an action in a 
federal district court, for civil fine* The advertiser may seek 
review of the^cease and desist order in the United States Ck)urt of 
Appeals.^ 

Deception , \ 

Of course, before the FTC can act, it must be determined that 
there has been a **deception/* There are four factors which mufi|t 
be considered before any such conclusioji can be reached* First, 
the real meaning of the ad must be detemined. Second, there 
mu9t be ele^j|ents of untruth about fulfilling the implicit promise, 
contained in the ad* Third, the agency must determine if th^ 
falsity is substantial and material to the claim made* Fourth, 
evidence must be presented that the advertising message is mis- 
leading with respect to the ordinary perceptions of t\\e targeted 
audience* Finally, it has been resolved that ^*an advertisement is 
deceptive if it has a tendency to deceive (see FTC v Raladam, 
1942)* The FTC does not have to show that any person has been 
deceived* In fact, the commission can rule that ah advertisement 
is deceptive even if the advertiser presents as witnesses consumers 
who testify that the advertisement is not deceptive* "^'^ 

Remedies 

There are numerous remedies which the Fedi^ral Trade Commis- 
*sion can utilize to neutralize deceptive practices* A partial list 
would include: advisory opinions,*voluntary compliance, indifstry 
guides, consent decrees, cease and desist orders, injunctions, trade 
regulation rules, requests for substantiation, corrective ads, and 
civil suits on b^alf of consumers* Advisgry opinions "are promul- 
gated at the request of a business or an individual and apply 
specifically to a practice that the business or individual is consider- 
ing. The opinions define the limits of the law as they relate to that 
particular business practice***^^ These apply to proposed advertis- 
ing campaigns. If an ad campaign is already in progress, a company 
could- voluntarily comply*^ with an FTC request to te|iTiinate 
questionable practices without admitting guilt* Industry guides . 
"traditionally have been used by the commission as a w?iy to 
intei'pret provisions of statutes administered by the FTC or to give 
the/commi8sion*s views on how a statute applied to a new business 
situation* Recently the industry guides have gained a reputatioy 
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for being too specific arfd 'nitpicking* and, as a result, the commis- , 
sion has repealed a large number of old guides and has ahnost 
entirely- stopped issuing new ones/*^^ , ^ 

The next levels of enforcement are more rigorous and binding 
on an industry. Consent orders are written agreements between 
the commission and an alleged violator. 'The commission is ' 
often uble to^ stop an illegal or questionable practice without 
lengthy adjudicative proceedings by negotiating a consent order 
with the respondent. In the order, ther respondent neither admits 
nor denies any wrongdoing, but agrees to discontinue the practice 
^ind to . take gome kind of 4dff irmative action to rectify past ac- 
tions.'''*^ A cease and desist order is issued by the FTC to stop an 
advertising practice deemed impermissable by the agency: 

Under this procedure the Commission drafts a proposed com- 
plaint together with a cease and desist order and attaches them to 
a notice of intent to com«nence formal proceeding. This package 
is sent to the alleged offender who must advise the Commission 
within ten days it it is willing to forego ji formal hearing and have 
the issues resolved by cwsent decree. Once settlement Is nego- 
tiated and accepted by Ihe parties, it has the same effect as an 
order issued after ^ formal proceeding. These settlement methods 
are made palatable to the businesses involved because they do not 
have to admit any violations of law. As an indication of their 
popularity, between 150'and^200 decrees have been issued every 
year since 1961.''* 

Under either consent decree or the cease and desist order ^here is 
still no admission of wrongdoing on the part of the advertiser. 

Injunction is a relatively new power that wa^ I'granted to the 
FTC in a rider attached to the Trans-Alaska Pipeline Authoriza- 
tion Act in 1973. "Spokesmen for the FTClhave said th^t the 
agency will use the power only in those ini»nces in which' the 
advertising oan cause harm, in those cases where there is a clear 
law violation, and in those cases where there is no prospect that 
the advertising practice will end soon. ^^'^^ Trade regulation rules 
(TRRs) are also new ih the arsenal of weapons used by the FTC. 
Granted under the Magnusbn-Moss Warranty Act, these TRRs 
allow the agency to promulgate industry-wide trade regulations. 
Formerly, the ETC could only pursueMeceptive advertising prac- 
tices one ad at a time. Now common problems can be solved in 
a more sweeping manner. There^ are numerous a(}vantages to 
these TRRs: ^ \ 

They speed up &nd simplify the proce^ of enforcement. Adver- 
tisers can StHI litigate the question, chall^ge the tride regulation ^ ^ 
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rule, seek an appeal In court, and so fdrth.;In most ^ates they t 
PfobfWy will not go to that expense. Trade regulation rules 
should have a great deterrelfl effect ai they comprehensively 

•delimit what constitutes an Illegal practice. In th^t aftfeMhe 
commission Issued a cease and desist ordeb, businesses frequently 
attempted to undertake practices which fj^ll just outside the n«r- 
row boundaries of the order. The TRRs/are much broader and 

•will nrwke It much harder for advertisers to skirt the limitations 
^ Finally, via the TRRs the FTC will be ablt to deal with problems / 
most evenhandedly. An enUre industry Will be treated similarly 
and just one or two businesses will not be picked out for com- 
plaint.*^ 

The Federal Trade Commission possekses several other powers. 
For example, it can require advertisers td substantiate claims made 
and can sue on behalf of consumers whb have been defrauded by 
false ads in violation of a cease and desist order or a TRR. In rare 
instances, the FTC will require an indiistry to run corrective ads 
to cbunterb^ance misleading information from a lengthy commer- 
cial cafngaign. Typically, between 15 aAd 2*5 oercent of the adver- 
tising budget mu&t be devoted to this remVdv,^! 

Effectiveness J * 

For many years the Fede^ Trade Commission was known as "the 
little gray lady of Pennsylvania Avenue" because of its general 
ineffectiveness in consumer matters. Recently, the commission 
has become quite active in protecting the public from misleading 
or harmful commercial advertising. This rejuvenation has engen- 
dered an outcry from business lobbyists, a^d a bill has won the 
support of both houses of Congress whjch would severely restrict 
FTC powers. For example, one house o if the Congress could Veto 
any regulatory action. In related action> a Senate Commerce 
Committee bill, would severely curtail FTC powers over children's 
television advertising. ^ ' ' ■ ^ ' 

Even use of cottective ads is not a complete success, however. A 
study completed after the FTC require'd corrective action on STP 
ads demonstrated mixed results: 

The biggest changes uncovered In before-and-after surveys wis a 
significant Increase In awareness of problems with STP advertis- 
ing and a slgniticftnt decrease in purchase Intentions for STP oil 
treatment. The ads had little Impact, according to the research, 
on STP's corporate reputation, which continued to be •'regarded 
quite hlghly."'»5 

Th^ major problem §till remains timely action : 
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The commission's greatest enismy In dealing} with false advertising 
/ is time, the time needed to bring an action Wgaintt the advertiser. 
Advertising campaigns are ephemeral-hiie today apd gone 
tomorrow. The average campalgft doesn't llast more than Sljuor , 
eight months. It ndrmally takes the commis* bn much longer ttftn 
that to catch up with the advertiser,, to comply with all the due- 
process requirements involved in a hearing, and to ultimately 
decide whether there has be(^ a violation of the Uw. By that 
time everybody has forgotten about the advertilsement, and 
the advertiser Is promising people a new pot of gold it rainbow s ^ 
end."* . . ' ' • 



Case Studies 

What are potential case areas of concern to policymakers? Several 
examples which demonsfoate the breadth of this commercial ^ 
advertising resolution wUl be discussed in thia final section. 

Advocacy Advertising 

Access to the media for advertising is important if organizations 
or individuals are to disseminate their ideas to the public. This is 
especially me if the group is promoting cpntroversial ideas and 
receiving inaccurate media coverage of their position. As Justice 
Brennan noted, newspapers should not be discouraged from carry- 
ing these "editorial advertisements." To do so, he claims: 

. . . might shot off rti Important outlet for the promulgation of 
Information and Ideas by persons who do not themselves have 
"access to* publishing facllltle4-who wish to exercise their freedom 
of speech even though they are not members of the press. (Cf. 
Lovell V. Griffin, 303 U.S. 444, 452; Schneider v. State, 308 U.S. 
147 164) The effect would be to shackle the First Amendment 
in its attempt to secure "the widest possible dissemination of 
Information from diverse and antagonistic sources." {Associated 
.Press V, (Jnited States, 326 U.S. 1, 20)"' 

This type of advocacy advertising, once primarily practiced by 
citizen groups, is now frequently used by nlajor corporations to 
promote their views on curreht social issues: 

Whether by accl'dent or by design, suoh advertising lately, has 
begun to balloon. To Illustrate, since the turn of the- year, the 
Wall Street Journal has carried advocacy ads not only from 
Aetna but also from American Electric Power, Bethlehem Steel, 
- Cofitlnenlal Oil, Dresser Industries, Eastern Air Lines, W. R. 
Grace, Gulf Oil, Kaiser Aluminum, Pennwalt, SmlthKUne and 
Union Carbide, presenting t^e corporate point of vley on such 
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* . * - 

burning issues 6f the da/ as taxation, in/fation and energy. None 
har^ecessarilycbeen of Pulitzer Prize Uiliber, but all liave made 
a worthwhile contribution to the ohgoiitt d«bate.^ 

Senator Abourezk of Soutlj Dakota Jis upset at this flexing of 
corporate rtiuscle and soaght to mvejjtfcate impliagtioj^B. "I want 
to try tp find out [its] purpose and ^jftent. Then we can get on 
, the various agencies. If compj|nie« are wrongly taking^ deduc- 
tions, we'll get on the. iKS. ^f the advertismg is deceptive, well 
get on the FTC. If the ads are controversial, well get on the 
FCC.'"*' ' , ' ■ . 1 

With their large advertising funds, corporations can outspend 
other groups in , attempts to influence the public on issues' of 
importarice to business. Other p^roblems are created. For example, 
■Aetna ran a series of ads bn. lairge jvuy awards in accident cases. 
Lawyers felt tHat^ttfe manner in which this information was pre- 
sented would bia/ future juries. So far,»however, attempts'to stop 
thisvad campaign have met with foiltufe. As Barron '« jnotes: 

After first* seeking redress in vain from the Office of Consumer 
Affairs alod the Federtil Trade Commission, several trial lawyers 
brought suit. Aetna'*s ads, they charged, are misleading and 
might possibly influence a iui=y-agalffilt their clients In negligence 
cases. Hence they sought to enjoin'' Aetpit and the other under- 
writers from publication, a thrust w[Hi<jh two federal judges (a ' 
third case pending) have now rejected!*" 

One possible relief would be to extend^ the Fiumess Doctrine to 
those ads. If the advertisements address" an area of controversy, 
"compensating lime mifit be offered 'for the opposing view to be 
Expressed. The FCC had been wUling toMo this in the nast with 
cigarette and. air bag tol^sion-w^s.^* Hoover," the ^rnijnission 
has revised its policy in this area and no longer agrejw^ith its past 
precedent. : . 

• • ■ '>\ 1' '• ' "* 

Access ' r.'-'"'''. " - ■ 

Unless individuals, grjoups, or organizations have access -t<x the 
media, %eir ^opinions*' will not be heard by nijOst of the public. 
Even if girolips have sufficient money^and comply v^rftK general 
media advertising «egulkli«ins, they c^p^etlenied the right to buy 
commercial time or adverffsiiw space. -As. ZUcknjafi and Gaynes 
^ote: / i. ^ - 



' HistoVieally, it has feeej& JwJ press's jsrenigatlve to accept or 



r^ct proffered ffdvjrrflsipg as it sees fit; ThItJsame prerogative 
^ l«jalso cWmed by the riewer broadcast mddla. Qut for many 
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people newspapers and ridlo and ^television are the only effective 
outlets for the communication o<. Ideas In modem American 
society." 

Such cmitrol was men as violating First Amendment 'guaranteed of 

free speech • . ^ * ^ ■ » >, 

The Supreme Court in two' separate decisions found no such 
oonstitutional right to access. In CBS v. DemoeratiG^National Com- 
mittee, the Court refused to^find either First Amendment or 
statutory provision for mandatory " acceptance of paid editorial, 
ads. In Miami Herald hiblishing Co. v. Tornillo, the Court struck 
down a law which required newspapers to offer reply space to 
poUtical candidates. "The Tornillo decisioifSfebms clearly appUcabl§ 
to claims of access for editorial advertisements ajTWell. With these 
.two decisions, Ihe media-owner's control over the advertising to 
be presented to the pubUc throuij^his or her facilities has been 
greatly enhanced." Critics of thePdecisions argue that the in- 
creasingly centraUzed wn^ conglomerate-owned media now dan 
' deny commercial access to anyone they consider too controversial, 
This could seriously impair the ability of individuals or organiza- 
tions to promote their ideas. ^ • 

Children's Teleoision Advertising 

One of the major battles c#the FTC fo^e/I^tVeral years^has 
involved restrictions on children's televisiim^jls. On the one hand 
are parertt and consumer groups who urge th4t[. ) 

! . programming and advertising directed at chnW' should be 
more^losely scrutinized bj^parents and the government. Because, 
they claim young children are often unaljle to distinguish be-, 
tween fadt or fantasy or between progr^nmlng M advertising, 
.commercial messages directed toward th^m are Inherently de- 
ceptive. The most serious danger, ... Is that the majority of these 
^ . < advertisements urge children to consume products, especlal^r 
' heavily sugared foods', that may be hazardous to their health. 

The other side of the issue is represented by industry advocates 
who argue that tj)»f ersons who make the decisions on whether to 
b:uy certairi prodi^^ts are not children but theii; parents. It is 
parents who have the ultimate responsibility to supervise their 
families' diets, they say, and parents have sufficient intelligence 
and information to balance the pros and cons of eating pre-SWeet- 

enqd products." * . . 1. . • 

' The FTC's Bureau of Consumer Protection studied this issue 
concluded: '*lt is both urifairlmd deceptive . . . to/ddress tele- 
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vised ^advertising for any product to young children who are stilL 
too young to understand the sellinjf purposes, of, or dtherwise 
comprehend or evaluate, the advertising/' This report recom- 
sinended that the Commission: ^ — jw*^ 

- ^ " r 

(a) Ban all televised advertising for any l^roduct whicyis diifeeted 
^ to, or seen by, audiences composed. of a significant proportJon of 

q^ildren (below the age of 8) who are too young tpundM^nd" 
* ' the selling purpose of,' or otlierwise cong^prehend 
* advertising; 

(b) Ban televiised advertising directed to, or se 
• composed of a significant nunxber of older chil^^^^^^^^^_ 

old) for sugared products, the cQn^umptldir^^^^^^^R^ 
I most serious dental health risks; V^^^^^ 

(c) Require that televised advertising directed to, or seen by,' 
audiences composed of a significant proportion of older children 
for:?Ug^»^d prtJducts not included in p^arag'raph (b) be balanced 
b]|il nutrUional and/or health disclosures funded by advertisers.^^ ^ 

Television viewing by children has reached staggering propor- 
tions. The average American child between the ages of tWo and 
. eleven watch^ four houlrs of television each day, more time than 
^ those of school age spend attending classes. In so doings that- 
average child watched 20,000>^pmmercials. Accbrding to varying 
reports, the annual expenditure outadvertising directed at chHdren 
is $200 to $600 million. Much of that commercial time was sj^nt 
promoting sugared products that are poor in nutrition and cause 
tooth decay/'' The problem is that children cannot assimilate 
the true importance of information they receive from television. 
As Peggy Charron of Action for Children's Television notes: '*We 
believe it is onl^ at the junior high level that a child is equipped 
cognitively and experientially to make the choices television 
fidvertising seeks to have the audience mhke. Before that age, all 
television advertising will inevitably deceive, ''^^ 

The problem is that such a ban would cr€|at§^economic havoc, 
with no guarantee, says the industry, that eating habits will 
change: 

K On purely economip grounds, a TV ban on advertising^ children 
under 12 would be difficult to justify. The initial loser would be 
the television industry ^which would have to swallow an annual # 
loss of more than $120 million in toy, cereal, and candy commer« 
clals. Beyon^ that, a study by ^ two economics professors at 
Lehigh Univfrsity projects that lower sales of toys, cereals, afid 
candy would result in substantial numbers of lost jobs and even* 
a decline in gross national product,^^ , 
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In addition, First Amendment rights would bfe seriously abridged. 
As the Milwaukee Journal editorialized: 

. . . such abridgement [of an advertiser's right to pftmote legal ' 
products] would set a fearsome precedent for all forms of expres- 
sion It Avould represent encroachment on the First Amend- 
ment. And after bans on children's ads, what next? Already one 
consumer group wante the FTC to ban advertisements for high-fat 

' foods, such as hamburgers and Ice, cream. When government 
begins to censor the air waves In this manner, divining which 

♦ messages ^re good and which are harmful, there Is no loglcpl 
limit to potential Intervention.**" 

%Other measures less drastic than a ban could be explored. Self- 
regulation, counter ads on nutrition, and reducing the amount of 
tirpe allowed for children's commercials ^re alternatives to a total 
withdrawal of the advertisements. 

Cigarette Advertising 

Although • cigaifette advertising was banned from the electronic 
media in 1971, it was not successful in reducing sales of cigarettes. 
The tobacco industry merely shifted advertising dollars to the 
print ptiedia, and the electronic media, no longer bound by the 
faime£ doctrine, significantly reduced their anti-smokjng ads. 
This resulted in an increase in the consumption of cigarettes: 

Ending anti-smoking commercials removed the major factor 
contributing to decreased cigarette consumption. It Is not sur- 
prising, then, to find that total sales of cigarettes showed an 
average annual increase of 2.5 percent in the five years following 
the advertising ban, the greatest increase being 4.4 percentfin 
1973.*' 

There are now proposals to have tobacco companies fund anti- 
smoking messages or to restrict advertising to low tar jjroducts. 
An American Cancer Society (ACS) report on smoking set an 
objective of petitioning the FTC "to seek a voluntary agreement 
to eliminate advertising of cigarettes with more than 10 mgs. tar 
and 0.7 mgs. nicotir^e; and require that carbon monoxide content 

%of cigarettes be reported on each pack.'"^^ A more stringent 
measure ifr being planned by the ACS which is cooperating with 
the FTC to develop stronger labels on cigarette packs and is work- 
ing on a ban of "all advertising of cigarettes except those with 
sighificantly reduced tar and nicotine- content— and that more 

, stringent annual ceilings will bo placed on acceptable levels of 
these and Other noxious agents in cigarette smoke. '"^'^ Additional 
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advertising on 
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le hazards of smoking may not be very productive, 
center Reiport noted: 
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4950s, when scientific studies first shewed a linlc 
king and lung cancer, cigarette smolcing ha^ become 
ained habit in American life. And, all publit ^duca* 
the ciRitrary, it seems likely to remain so. For all 
moking messages can offer is a probable reduction 
risks, a weak antidote to the posltlveHf lliusory— 
in the American consciousness over the past 
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Resolved: That the Federal Government Should Establish 
Uniform Standards for Testing and Marketing All Products 
with Potentially Carcffiogenic Effects on Humans. 

• I • 
Basic Concepts . ( 

* ■ • ■ . 

Several of the Icey terms of this third resolution have been ex« 
plained in previous, chapters. The central issue involves the regula- 
tion of cancer-inducing substances. Cancer is the second leading 
cause of death in the United States. A commonly reported statistic 
is timt over 90 percent of all cancers are environmentali% pro- - 
duced. Nexl year, there will be 700,000 new cases of hwnan 
cancer reported in the United States and about 390,000 deaths. 
What is indeed ti-agic is that ntiany of these deaths are preventable 
within the ^confines of currently existing medical information. 
Dr. Schneiderman of the^ National Cancer Institute (NCI) has 
estimated that between one-fourth to one-third of the 330,000 
cancer deaths in 'the U.S.Un 1974 could h«ye been prevented. 
The total of such' avoidable cancer deaths cane to 99,600. By 
far the greatest, number of preventable' deatN^Tg^OOO-were 
caused cigarette ^moking. An additional B,OpO were related 
to combined smoking and heavy intake of alcohol.' 

•This resolution calls for equal regulations or requirements 
for those goods which have a likelihood of causing cancer in 
• humans. These, requirements can be stricter than those currently 
used, oi- present rules can be eliminated entirely.^ Further testipg 
need not be imposed before the product is marketed. Since 
marketing is ^'process, standar^is may be imposed at any point 
after a product is finished but before it is consumed. This, ojf 
course, includes advertising for^oods. 

! * . • , ' . • ^ 

, Carcinogenic Effec\s 

The carcinogenic, or cancef-causing,- effects of products is the 
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subject of an ongoing .debate in the scientific community. The 
Occupational Safety and Health Administration (OSHA) defines 
a potential occupational carcinogen as follows: 

...any substance or combination or mixture of substances 
which cause an increased incidence of benign and/or m^Ugnant 
neoplasms or a substantial decrease in the latency period between . 
exposure and onset of neoplasms in humans or in one or more 
experimental mammalian species as ttie result of any oral, respira- 
tory, or dermal exposure, or any otner- exposure which results in 
the induction of tumors at a site other than the site of administra- 
tion.2 • ■■ . , 



/ 



This definition was derived after, years of hearings and testimony 
from gbvemment and industry scientists aid represents a view 
which parallels that of other federal agencies. Generally accepted 
under this concept is the belief that substances which produce 
benign tumors in Animals or people must be considered to be 
capable of causing malignant tumors and that there is no safe level 
of .exriosure to cancer-inducing substances. Other jregearchers 
sharply deny the validity of these assumptions of ^cinogenic 
effect, ^s Dr. Coulston of the Albany Medical College has noted: 

* More and ^more toxicologists and pathofbgists recognjze that 
there can be a no-effect level for chemical carcinogens!' in an 
aqimal, particularly the mouse, and that benign tumors should 
not be called cancer unless there is definite and observable inva- 
sion of tissue by tumor cells and metastases to some other, part ( 
of the animal's body. The regulators are coming close to saying 
that any inflammatory process or lesion is a cancer. In this case, 
any black eye or bruise could be considered a precancerous lesion 
and should be removed by a surgeon!^ ' . ^. 

In response to criticism d£ this view by Drs. Lijinsky and Wolfe, 
Dr. Coulston concludes that\their position on the subject of food 
additives alone woUld lead to\situation wH^e "the U.S. chemical 
and fqod industries would be setback so drastically that the<#ood 
supply could be cut in half."" If aVue'zero tolerance level of 
potential carcinogens is imposed, a larg^ number of everyday activ- 
ities could be restricted. Richard Wilson of Harvard supplies these 
e^tanples: "If we decide to ban all known carcinogens, no matter 
what their potency and exposure level, we must stop all cigarette 
smoking, fossil fuel burning, wood or charcoal broiling of steaks 
(f* produce benzopyrene). MoreoVer, as soon as a chemidal is 
found to be carcinogenic we would have to stop its use."'| (As4 
noted in Chapter One, the issue of risk assumption is central to 
each of the resolutions.) Wilson concludes that "it is prudent to 
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base public policy on highly conservative assumptions. However, 
zero risk i§ not a prudent public poHcy go^l Lwing is riiky. Every V, 
thing we do, or is done to*" us, has hazards.J^ring this principle 
in the case of cancer-by a policy of elimin^R any risk of cancer 
at anj«cost— leads to irrational public polic^f A contrary posi- 
tion iloffered by Dr. Wolfe of the Health Research Group: "Al- 
though it is theoretically possible that there 'is a-dose or exposure 
level of a carcinogenic food additive below whicft no^e of the 
200 million Americans" who use it regularly will get cancer, in 
practice there is no way to determine what this 'safe' threshold 
is."'' Testing is required to establish the degree of disease result- 
ing from certain levels of exposure. 

Testirig ^ . , ) 

How is pot^tial carcinogenicity determined? OSHA has estab- 
lished a rigorous testing procedure: 

Substances will be classified as Category I pote«tial carcino- 
gens (confirmed) if it is determined that they meet the above 
definition in aiong-termbioassay producing results in concordance 
with other scientifically evaluated evidence. Evidence of con- 
' cordance includes positive results from testing in the same or 
other species; positive results In «hort-term tests that measure 
such activities as mutations, chromosomal damages, and changes 
in growth patterns of mammalian cells in vitro; and evidence de- 
. rived from tufhors at injection or implantation sites.* 

' There are two other types of test result which also add sjjpwficant 
information to this process. First, the metabolic or pharmacokin- 
etic activity of a substance may be different in animals and thus' 
would not cause cancer in man. Second, epidemiological studies of 
humins over a long term may either confirm or. deny the cancer- 
causing properties of questionable carcinogens.' 

Much of the evidence for an initial label of "cancer-causing** 
comes from animal tests. There has been established minimal 
group size for valid animal tests. "The number is usually BO males 

^ and 50 females, a total of 100 animals. A single test for one 
chemical usually consists 'of three-dose groups of this size and 
preferably tw» species. Such a test on the 600 animals invol^ 
over a period of two years usually is estimated fiv^ost about 
$160,000, setting economic limits on the maximum members of 
• animals used.**''^ Dr. Lijinsky of the Frederick Cancer Research 
Center believes that such tests are a valid predictor of human 
cancers : " ' 

First, animal tests are predictive of carcinogenicity iq man, 
w|io is not an exceptional species in th/s regard. Secondly, there 
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Is a dose-response effect: Urger doses of carcinogen given to 
experimental, rodents maM tumors appear within two years 

'whi;!. i""**"5f "''^ °"'y « ""le longer than that),, 

whereas the comparatively small doses to which people are ex- 

K Th."Sf "f^" longer 
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time. Thirdly, not all of thtf 



exposed people developed the cancer. 



oiirtM^ofi ^ L , . ' — ^ j'cupro uc»oiuirt;u iiie cancer, 

suggesting that a consider ible variation in susceptibility td the 
carcinogen (which might lave something to'dp Wh tfentticsi 
just as we find in experimejjtal anirtaip." 

SThese conplusions have, at times, been substantiated in human 
studies. Epidemiological studies in man have directed us to the 
Identification of certain substances wWch are carcinogenic in man 
and these substances have been found eqUtfUy and simultaneously 
to produce cancerous tumors^ln experimental animals. In fact, the 
parallel is so close that almostjall substances known to be carcino- 
Jgenic in mail have had the same effect in some suitable animal 
model Although there are methodological problems in such 
anmial testa, the direction of error actually is biased 4n favor of 
continued use of this procedure. Dr. JVolfe explams: 

JJsing animaKevidence of carcinogenicity -to ban humatl food 
. additives underestimates the problem. As menti</ned previously 
humans may weU be more sensitive to a carcinogen than animals' - 
liqualiy important, however, is that humans are exposed to many * 
carcinogens rather than just one carcinogen. 

Unlike the rat thAt is exposed to a single carcinog^i^a human ' * 
may get drugs, air, water, and occupational exposure laced with 
♦ carcinogens, to say nothing of other food additives that may not 
yet have been tested to see- if fhey cause cancer. A little bit of 
this plus^tle bit oT^hat seems to be, at the |past, additive and, 
at worst, synergistic.J' 

This trust in the results obtained from animal studies is not 
universal among researchers. As Dr. CoHlston notes, "Since there 
are now more than ,1600 chemicals that produce cancer in mice 
and only about 15 are known to cause cancer in man, the odds are 
podr that the mouse is a good predictor of cancer to man If' ^ 
these chemicals were banned, an economic disaster would occur, 
not only in the U.S. but worldwide." Despite imperfections, 
some form of testing is needed to aid scientists in determining the 
safety of vanous natural and man-madfe substances. Animal.tests 
have revealed the harmful effects of certain extremely powerful 
cafcinogens:. 

Three of the^ major occupational or environmental chemicals 
found to cause cancer in humans since 1970 were all originally 
determined to be carcinogens in animal experiments! » 

Estrogens (similar to those now used for menopause and for 
birth control) were originally found to be carcinogens in large- 
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dose animal expfrlmente In the 1930'8. Now they have been 
found carclnogenife in humans, too. 

BisKshlofomethVl ether was found to qjiuse lung - cancer in ' 
' animus in the 1.^ 1960's (afttr^ suspicion of humpn cancer). 
Now, it's been found carcinogenic in humans, too. 
. vinyl chloride-^t 5006 to 10,000 ppm-caused liver cancer 
. m animals in 1969-71. ^^ow, it's known to be carcinogenic in 
humans, too." 

Products ' , * , \^ 

Most products do not produce such damage to mdividuals ari£the 
environment as DE§' and vinyl chloride. Carcmog^mcity is a^anty 
-contrary to popular opinion that "anything wUl cause cancerif 
you feed an animal enough of it." A survey of «>»"PO"f » 
for carcinogenic activity shows that less than 20 percent are ear- 
cinogenic iri animals. Since these compounds were especiaUy 
• sefected for testing because of strong suspicion of their carcmo- 
genicity, a far lower percentage of carcinogens among chemicals 
In general would be expected.'^ . .+ . 

The 1977 Council on Environmental Quality concurs: 

It is important to note that carcinogenic chemicals are prob- 
ably a small minority amon« the 3.5 million known chemU^als^ 
About 600 have been tested for carcinogenicity. Many were drugs 
and ^Ltlcides, which by definition are biologically ac ive; less 
than of the compounds have been found to be carclno^^^^^ 

In a random list of chemicals, rstill lower percentage may be ex- 
pect Jto exhibit carcinogenic actlvity. Of some 70,000 chemica^ 
in commercial production, the number of carcinogens-in partlc- 
u"ar, the number to which there is widespread population expos- 
ure— may be quite small . ^ 
Unfortunately, there are still many substances which are alleged 
^produce c^cer in animals and humans. The debater should be 
fammr>^th the following examples and others, smce .most 
affirmative cases would use one or more for significance, v 

Saccharin 

A series of Canadian studies on high,doses of saccharin fed to rats 
indicated a higher than usual incidence of ^ladd™^^^^ 
FDA has estimated that this would equal an additional 1,200 
deaths each year in the United States alone. Under provisions of 
the Delaney clause, the FDA was preparing to ban saccharin a 
a food additive when Congress intervened to temporarily prevent 
interference with sales of saccharin products^ 
Martin of North Carolifia n^ed one reason for this action. With- 
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out a noncaloric, noncarbphydrate sweetener, millions of Amer- 
icans will cheat on their otherwise bland diet, gain weight, and 
; increase their risk of cancer (colon and breast), cardiovascular 
disease, diabetes, and hypertension.'* These preventive medicine 
benefits of sacclwrin in diet control are enormous.''^® 

In addition, tl^^ was widespread criticfem of the original 
study. Dr. CoulstorrRcplains ; 

• . * 

Certainly, these studies should be done over, particularly in 
light of experiments by several colleagues and myself with rhesus 
monHeys. No cancer or other physiological or pathological change ^ 
was produced In the monkeys when they were fed saccharin in 
relatively high doses (as high as 500 mg per kg) for more than 
six and a half years. ^ 

Current research at the National Cancer Institute with rhesus 
monkeys Indicates that they are suitable for chemical carcino- 
genesis studies. However, the routine carcinogenic studies at NCI 
^ on rodents and hamsters^ where the maximum tolerated dose of a 
chemical Is given to one group of animals and half that dose to a 
second group, disregard completely a cardinal rule of toxicology 
and pharmacology: the dose response in terms of time.*^ 

Other studies available i^n Jjff? did not confirm the finding of 
the Canadians. A joint FSA/NCI group undertook a large scale 
^^Idehiiologic survey of bladder cancer patients which was com- 
pleted in 1980.- In the NCI study, ahnost 9,b00 people, drawn 
from five states and five metropolitan areas, were surveyed. About 
a third of them were newly diagnosed bladder cancer patierits, 
the remaining two-thij^s random **control" sfibjects. The risk of 
bladder cancer for average users of non -nutritive sweeteners was 
slight, according to the NCI study. There was a slight risk to 
heavy users, and to those who smoke regularly. ''These increased 
risks were relatively small in epidemiologic terms, more apparent, 
in fetnal6s than in males, md^ without a consistent dose-response 
relationship/^ the study notes.^^ Several i;ase studies were also 
completedearly in 1980: • / 

Dr. Alan S. Monrison and Julie E. Buring of the Harvard -j^ 
School of /Pubic Health compared the dietary habits of 600 
, patients suffeririWfrpm cancer of the bladder or urinary tract 
with nearly as liany people without cancel Drs.' Ernst L. 
Wynd^r^nd Steven D. Stellman of the American Health Founda- 
^ tion in New Yolrk queried 3(57 cancer victims apd an equal num^ 
ber of healthy controls. By compfring the level of use of artificial 
sweeteilIVs between cases and controls, the researchtrs could " 
work out the relative risK, if any, of cancer. ^ f ' 

Neither study found a significant relationship .between sac- 
, charin and cancer.^^ 
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Evfen those groups who were found to have greater risks in the 
NOI study had no expess incidence of cancer. "Over-all, the 
Harvard survey found thetiskof bladder cancer for sweetener users 
to be no more than 10 percent higher than nonusers. Even lona- 
term or heavy consuniption of sweeteners showed no 'consistent' 
evidence that sweeteners are carcinogenic. For long-term usew, 
nhe risk was slightly higher, but for -men it was actually lower." 
The question is still not resolved. In 1977, saccharin was put 
through a battery of short-term in^vitro tests sponsored by the 
Office of Technology AssessiAent-and its carcinogenicity was 
^found to be weakly positive; in 1978 and 1979, several reports 
noted that saccharin might be a cancer promoter rather than 
a cancer initiator.?^ Even Dr. Hooyetxif NGI cautions youngsters 
and pregnant women not to consume artificial sweeteners, and 
heavy use by anyone should be avoided.^' 

Benzene , . 

Benzene is a chemical which was subject to a revised OSHA regula- 
4,ion. In this in*!mce a new exposure level was set: namely, ope 
part per million (ppm) exposure in work areas. 

OSHA went far beyond the 10 ppm that most Industrial benzene 
users adopted voluntarily in the early 1970's. OSHA's reasoning ^ 
when It prolposed the drastically reduced exposure limit followed 
that adopted by all federal health regulatory agencleflli^iere Is no 
safe level of exposure to a proven carcinogen.^* 

' This proposed standard was challenged as illogical because, Amer- 
ican Petroleum Institute attorneys contended, it is not possible to 
demonstrate harm to workers even at the old industry standard of 
100 ppm, prevalent before 1970. With the 10 ppm standard, 
"workers are not going unprotected."^' 

In October 197^, theNFifth Circuit Court of Appeals struck 
down, OSHA standards indicating that the agency must have 
"some factual basis for an estimate of expected^benefits before it 
can determine that a one-half-billion-dollar standard is reasonably 
neceisary."^* This imposition' of a cost-benefit consideration has 
been strenuously opposed by the agency. The chief of OSHA, 
Eula Bingham, noted that it is ' 'inappropriate to substitute cost- 
benefit criteria for the legislatively determined directive of pro- 
tecting all exposed employees against material impairment of 
health or bodily, function."*' Using a cost-benefit ^alysis. Dr. 
Wilson of HarvW concluded: 
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Using OSHA's own numben for the cost of regulation, . , ♦ 
the^proposal would cost $300 million to sav^ one hypothetical 
life. (On this basis, the whole gross national product of $2 trillion 
u could save about 6»000 lives. But the situation carries yet a " 
deeper paradox. Lives will be lost in the process of manufacturing 
the control equipment-^y estimate being on the average, one > 
.'X life lost for every $76 million expenditure. Thus, enormously 

expensive steps will possibly take four lives in order to save pos- 
sibly one life.)30 ' 

This case Jias been appealed to the Supreme Court where a de- ' 
cision will have tremenaous impact on government regulation: 

The U.S. Supreme Court now has before it a case that could 
fundamentally reshape the way that federal agencies go about 
making regulatory decisions. The justices are being asked to de« 
cide just how far an agency can go i^n drawing up rule^ before it 
is forced to consider their economic impact on the regulated ^ 
industry. , • 

The case under consideration by the court involves strict limits 
imposed on worker exposure to benzene by the Labor Depart- 
ment's Occupational Safety & Health Administration.^^ 

Asbestos ^ \ 

Asbestos is a mineral. **About 750,000 tons of asbestos were used 
in the United State annually in 2,000 to 3,000 different products; 
... it is widely used for its insulating and fireproofing qualities in 
construction materials, auto brake linings, and other consumer 
, goods.^'^^ But asbestos, unfortunately, also has been determined 
to be ctqrcinogenic. It takes many years before the effects of 
exposure Vcome evident, though they appear more rapidly in 
cigarette snookers. ^ . 

The Public Health Service calculates that approximately 
1,000,000 men and Women are either currently employed or 
were formerly employed as "asbestos workers'' firom 1930 to' 
about 1970. Of these perhaps 6 to 7 percent will develop meso- 
thelioma. (In addition, 3 times as many will die of lung cancer.) 
This unhappy projection does not include people who were not • 
''asbestos Workers'' but were significantly exposed to the mineral 
in shipyards, or in households contaminated by fibers brought ^ 
, home on clothes of an exposed woncer.^^ 

What is being done about this problem? The government has 
launched an informational advertising campaign to increase the 
awareness of workers to the potential danger. A newly estab- 
lished Mesothelioma Therapy Research Program **will explore 
research techniques for very early, preclinical treatmeht. It will 
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•evaluate new procedures to prevent and treat disease'in asbestos- 
exposed individuals."^'* OSHA has set exposure limits for workers, 
but other federal agencies are considering more drastic marketing 

« measures. "The Consumer Product Safety Commission and the 
Environmental Protectior^ Agency have seated that unnecessary 
uses of asbestos may present an 'unreasonable health risk' 'to' the 
population. The EPA says it may consider boning or curbing the 
processing, manufacture j^and use of asbestos.' The safety commis- 
'sidn says it could seek t(Himntial.e all nonessential uses of asbestos 

' -in consumer products. 

«' ■ . . 

Cigarettes • 

"January 11, 1^4, marks the day when the Surgeon General of 
the Public Health Service released the' now famous Smoking and 
Health Report indicting cigarette smoking aaa major health hazard. 
, Subsequent reports, issued almost every year since then, haVe con- 
tributed to a growing body of scientific evidence that links smok- 
'ing to a variety of disabling and fatkl diseases."^^ The health 
hazards of smokmg a known carcinogen^e staggering. The Amer^ 
ican Cancer Society notes: 

^ This year cigarettes will claim the lives of over 250,000 Amer- 
icans: 70,000 smokers will die needlessly from lung cancer, and 
another ^jiO to 30,000 from other spoking-related malignancies. 
Smoking'plays a primary role In causing deaths from Jieart attacks 
and strfikes from high blood pressure and from emphysema. ^ 

l(lso. scientific research has established that when a mother 
smokes during the last half of pregnancy chances of her baby 
being stillborn or dying within the first week of life are Increased 
by a third. If such babies live, they are apt* to be^smaller and to 
achieve less at school.^'' 

There are also direct economic cOija^quences of such illness: ''in 
laddition to its toll in human lives and health,, smoking is respon- 
sible for. a loss of some $17 billion a yeityiti the United States. 
Medical care for patients with illnesses caused bjy smoking costs 
about $4 billion a yfear. The remain4pr^$13 billiori^-is from 
accidents, absenteeism and lost work output.^** 

Although tHe government does require health warnings on each 
pack of cigarettes and the Federal Communication Commission 
has banned cigarette ads on television, the Nationkl Commission 
on Smoking and Public Policy found that: 

the tobacco Industry remWns virtually unregulated, unaccount- 
able to any department or ageriicy of government for the ha/.a«rf- 
ous content or health consequence of Its products .... 
h ^ . 
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• Th,e commission recommends: * ; 

that the subsidy of smokers by nonsmokers should be ended In 

• many arfeas. . ' « ' . 

that enforcement be intensified of laws that exist in all slatel^ ^ 
forbidding the sale of cigarettes minors ^ 

♦ that . the trend to low tar/low nicotine cigarettes should'be recog- 
/T^ized and encouraged^^ 

p ' \ ' 

— The government offers mixed' incentives on smoking. For 
.^Mnstance, tobacco products are part of the Food for Peace program 
anja are part of the farm price support system. At thfe sqme time 
' the gbvemmerit h^s begun a new $23 million dollar anti-smoking 
campaign, much of it directed at increased public information 
and ediication measure^ for young people. Former Secretary , 
of HEW Joseph Califano, Jr, had several recommendations on- 
Aiatketing restrictions, induding: ^ 



; Ban on cigarette smoking on commercial airlin)es 
Restriction on smolcing in public places « 
Increased rfldio and television an ti smoking spots' 

. Lower insurance prenjiums fpr nonsmokers 

Smoking and health programs in all schools r 

Maximum levels for tar, rficotine, and carbon monoxide iri 
cigarettes 

Stronger restrictions^ against "smoking in hazardous Industrial 
settings " * . 

^ High rislc groups listed in warnings in cigarette advertisements'*^ 



Federal Oversight Agencies ' ^ v 

There are many other products which have' potential carcinogenic 
effects; however, the four considered in this chapter demonstrate a 
variety of government agency responsQS to several distinct cate- 
gories of substances. Tlje remainder of this chapter will consider 
in greater ,detail those federal agencies involved with testing and 
marketing oversight of these substances. 

> Occupational Safety and Health Administration (pSHA) • . 

Them are over one million wokers employed in the United States 
Chemical and allied products industry. Many others come in direct 
contact with potentially ca»«inogenic substances in theii^work- 
. pjaces. Death and injuries are commonplace. As OSHA's direptor 
'Bingham notes, "Occupational disease costs at least 100,000 
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AmericaW lives a year. Yet, despite the effortis of labor 
industry JaAd government, many workers have little or noidea'of* 
the dangi^that threaten their lives.'"** OSHA was established, tp 
promul^te standards ''reasonably necessary and «piJrppriate" to 
worker health, and safety. These standards were to be "feasible,'?^, 
the meaning of which is under discussion Jn the disjfute.^over , 
benzene exposure limits. ' ' . ^ 

What Congress Intended, Willlanv, H.' Alsup of the p.S,- ' , 
Solicitor General's office told the justices, Is for "feasible' to,^ ^ - 
mean technologically and -economically "achievable ' even If 
the technology, tjiough not cunrently available, could become^ , 
so In the near future. , s , , , ' 

Representing the Industry position, the American Petroleum 
Institute argues that when Oimgr^ss enacted the OSHA act It 
Included a substantial evlde*:e^st to "keep the Secre^ry (qf 
Ubor) from going overboard," \ccordlng to MVs lawyer,! 
Edward W. Warren."*^ ' ' ^ ^ . ; " 

OSHA deals with carcinogenic substances as)they occur'in the 
work environment. Asbestos, benzene, ahd ccrtton dftst are but a 
few of the many materials which are subject to>regulati|m.'Pa8t 
efforts have been extremely slowin reachirig:final forin^|pSHA 
director Bingham sadly concluded, "in the nearly ninJPurs the 
Occupational Safety & Health Administration has been iff^usiness, 
it has been able to issue final regulations at an average fate of only 
about two pet year. With several thousand" potential carcinogens in 
America's workplaces, .we clearly faced an impossible task at this 
rate.'"'^ Realizing that this pace would not provide the necessary 
protection tor workers, a new policy aimed at^. speeding up the 
regulation process was amiounced in early 1980. This policy de- 
' tails the criteria, for identifying- an<l classifying possible cancer- 
causing substance?. It is anticipated that the new policy should 
streamline the testing prc^cedure and interpretation of results- 

Tide new policy establishes two broad categories for occupa- 
tional -carqlnogens-conflrmed and suspected-and sets forth 
fchp criteria that OlSHA will UBftto determine which substances 
^. b^onl JnVeach caWory.' It 'alsa outlines, though not quite so 
specKlcaliy, the regulatory actions that will be taken to limit 
worRer exposure to suMtahces In each category.'^ 

• Industry hopes that these explicit provisions for OSHA's i^i^lards- 
•setting processVill permit industry to forecast far more accurately 
>than in the past when the, agency's probable actions will be dealing 
" with a particular substance. This likely would encourage voluntary 
compliance ovewibefore OSHA takes any official action. ' 
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While there is no guarantee that the agency will follow the pre- 
liminary list offered by Clement and Associates, over 269 chemi- 
cals would be likely candidates for regulation, including over 116 
high volume c||Bmicalfi. 

The 26y chemicals on the list fall iiito^ategory I, subject to 
the toughest mies, such as using protective clothing to reduce 
short term exposure as much as possible and posting a **cancer 
hazard** sign. The consulting firm that compiled the' list notes 
, ^*that it included substances in this category if it found two pos- 
itive reports of carcinogenit or neoplastic effects, if they were 
scientifically acceptable. An additional 218 chemicals would 
come under Caj^gbry II, whejre evidence of cancer risk is "only 
suggestive.'* ThiKTVould require reducing exposure levels low 
enough to preventVcute or chronic effects.^ 

This preliminary list was narrowed from the 2,000 chemicals 
identified by th6 National Institute for Occupational Safety and 
, Health as having some evidence of potential carcinogenic effects. 
The firm then examined the scientific literature available on the 
remaining chemicals used Extensively in the United States to 
determine those substances naost likely in need of regulation. 
Warning requirements for Category I may solve many of the 
problems associated with workplace carcinogens. Several surveys 
show that|"chemical workers i^»^iscussing plant safety frequently 
express thib view that information on hazards is the key to worker 
safety. Workers contend that if potentially hazardous substances 
in the pltnt are adequately labeled, they themselves take adequate 
precautions.*"^^ - \ 

Environmental Protection Agency (EPA) ^ 

The EPA is 'a government ag^cy responsible for collecting dJta 
and monitoring compliance vvith various federal, pollution statutes. 
Two specific laws whigh deal with potentially^ carcinogenic mater- 
ials are the Toxic Substances Control Act and the Resource Con- 
servation and Recovery Act. Under the former law, industry is 
required to suppj[y notice to the EPA's Office .of Toxic Substances 
concerning hew chemicals, their intended uses, and their expected 
volume. However, the information has not been as useful as antici- 
pated. Steven Jellinek, the EPA*s assistant administrator for pesti- 
cides and toxic substances, notes: "the trend seems to confirm 
what Congress feared--we don*t know much about chemicals and 
the industry isn*t trying to find out much. It has strengthened our 
resolve to propose the kind of minimum data that would be ex- 
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pected/''*^ These data can be gathered under various information 
gathering mechanisms provided by the law: / 

This includes limiting or prohibiting manufafture of a new 
chemical, pending development of adequate data to assess risk. 
In some cases, EPA will permit manufacturing to proceed/but 
require toxicity testing or human health and enviromiwntal ^, 
monitoring. Further, EPA may tequire additional testing for 
^^significant new uses" of chemicals which may present future 
problems,"**^ 

I^pt satisfied with existing powers, the agency is seeking to re- 
quire that chemical companies submit known but unpublished 
health data on sixty-one chemical substances. The criteria used 
to select these included ''the quantity of the substance prpduced^ 
annually, the amount released into the workplace olr ambient 
environment, the number of workers exposed and the duration of 
exposure, and the ^extent to which the general public is exposed, 
, In short, extent of exposure and potential for adverse effects were 
the deciding factors. "^^ Approximately one thousand firms would 
^'supply EPA with the health and/or medical records of workers 
exposed to the chemicals, animal study data on the biological ef- 
fects of the chemicals, and estimates of workplace or ambiertt air 
concentrations of the substances/'^' This information would then 
be used to take necessary regulatory action . ^ 

Another important function of the EPA is to deal with Regula- 
tions for waste hazards. 

Tn the past few years, the public has increasingly perceived 
the chemical industry as a contributor to environmental pollu- 
tion. Such ijpisodes as the disposal of polychlorlnated biphenyls 
in the Hudson River and of the polychlorlnated hydrocarbon 
pesticide Kfpone in the James River have Increased public con- 
cern about* "the effects of chemical products on air and water. 
The revelation af the long-term effects of chemicals buried in 
the Love Canal area of Niagara Falls, N,Y., has creafed anxiety 
in residents of areas where the chemical industry is highly^c(^rl- 
centrated,^^ 

The amount of wastes generated is truly staggering, Douglas 
Costle, the KPA administrator, estimates that there are **7B0,000 
factories or* other sources, 60 percent of them in the chefrical 
indnstry, which 4re producing 67 mil^on tons of waste each 
year/'^^ About 90 percent of this wasti is disposed of in envi- 
ronmentally unsound;^ays. To remedy /his problem the EPA has 
proposed to tighten cfcirttrols: ^ ^ . 
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The new system will require the person generating the waste 
to determine if it is hazardous and if so, to package it in an ap* 
proved way and designate an authorized facility for disposal. The 
manifest must also contain the signatures of everyone transport- 
ing the material and the facility receiving it. 

The transporters must contact the government in tht event • 
ofaspilL^ , . . 

Food and Drug Administration (FDA) 

The FDA is part of the Department of Healtff and Human Re- 
sources, formerly the Department of Health^^JJducation and Wel- 
fare. It has eight different bureaus: foods, drugs, veterinary 
medicine, radiological health, biologies, me(}ical devices, diag- 
nostic products, and toxico logical research. Radiological health 
**oversees the 2,800 firms that produce or assemble X-ray equip- 
ment or manufacture such products as microwave ovens^ television 
sets> sunlamps, and lasers^**^^ Overexposure to these products 
could cause cancer. 

Most of the emphasis is placed on food safety and, for carcino- 
genic substances, or\ the food additive regulations. The process is 
described as follow^: 

Whflh producers of saccharin or nitrates seek approval to mar- 
ket their product, a food additive petition )s required. The peti- 
tion includes documentation of the lidditlve's safety. Contained 
in a related file (the Food Additive Master File) is supporting 
material from produjers such attest results and correspondence 
between them ei^&Uhe FDA. Still anether file (the Food Additive 
Subject File) contains correspondence with industry, consumers 
and other agencies concerning the safety and efficacy of an addi- 
tive. Also included are advisory opinions, data reports and results 
of evaluations on additives.^'' 

Much of the discussion centers on the 1958 Delaney clause which 
provides that **no additive shall be deemed to be safe if it is found 
to induce cancer when ingested by man or animal.** , 

The Delaney clause covejrs only materials deliberately added 
to food, including food packaging^nd not such contaminants 
as pesticide residues or natural carcinogens (for ^xample, afla- 
toxin), for which tolerance levels are set under other FDA regula- 
tions, and a few other exclusions. And despite its great fame (or 
notoriety), the clause has rarely been invoked. ^ 

However, stresses one FDA official, although the agency can 
and has banned food addlti^ves suspected of carcinogenicity ^ 
under its **genorah safety'* powers, the clause makes FDA **keep 
^1 closer eye on things.'*^" / ^ 
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Although this clause has been ihvoked only nine times (in the 
cases of saccharin, two packaging adhesives, oil of calaimis, Violet 
Dye No, 1, safrole, trichloroethylene, DES as an.animal feed addi- 
-Hive, and diethylpyrocarbonate), the absblute nature of the word- 
ing of this amendment has triggered a chorus of dissenting voices* 
It is claimed that this law allows no^alancing of risks, and that as 
testing procedures become more accurate, an increasing nun\ber of 
products will be banned. As Dr, Coulston concludes:, 

Thus, benefit-risk relationships, socio-economic costs, and 
acceptable tisk levels for food additives must all be part of 
H reconsideration of the Delaney clause.. Above all, administra- 
tors of regulatory agencies should be given the right-based 
' upon adequate scientific data as presented byexperts-to accept a 
reasonable risk if it is in the^iuftlic's interest^ V 

A contrary view is offered by Dr, Wolfe Vho says that **no 
benefit to consumers of any food additive can be so great it out- 
weighs the risk, however small, of cancer . • . Dr. Wolfe con- 
tinues: ' • 

There is, in fact, quite a lot of discretion given to FDA in 
using this law. FDA can and has rejected animal experiments 
purporting to shojwr the carcinogenicity of a chemical if there 
were too few animals used, the experimental animals did not 
g(tt an appreciably larger number of tumors than control animals, 
or other experimental deficiencies were present. This is a proper 
kind of discretion that will continue.^-' 

The dtebater may affirm either side of this controversy over the 
Delaney clause. The final consideration in this chapter will be 
current federal efforts at coordinating testing of carcinogens. 
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Current Efforts 

Tbe National Cai\cer Institute's Clearinghouse on Environmental 
Carcinogens determines the priority for testing various chemicals 
in the Irtatitute's ^ioassay program. This series of $200,000 tests 
exposes animals to large amounts of chenycals fof over two years. . 
David Clayson notes: "I see a time coming when all food additives 
and over-the-counter drugs are going tohe tested [by bioassay ] 

Another program is that established by the National Toxicology. 
Program (NTH) of HEW. Several hundred chemicals are being 
tested for carcinogenic potential in the four agencies coordinated 
by NTP. NTP encomtsasses the toxicology activities of the Food 
and Drug Adminiitration, thd National Cancer Institute, the Na- 
tional Institute ol Environmental H(j|alth Sciences, and the Na- 
tional Institute ior Occupational Safety and Health. Its fiscal 
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1979 budget of $260, million provided about $70 million for' 
basic research, $71 million for testing, and $19 million for meth- 
ods development,^^ , The purpose of this broad program is to in- 
crease testing and develop new experimental procedures, 

* NTP does ptovide an effective organizational frameworlc 
^ within whith the federal health related research and regulatory ^ 
agencies can work together as has not been possible in the past/ • 

The program's most important function is consolidating and 
coordiiiatingi a number of activities, such as selecting chemicals 
to be tested, data management and analysis, and laboratory 
animal production a|^d quality control, that used to be carried 
out separately by the agencies involved.^ 



This cooAiination has been heraldecL as a new uftiform cTOcer 
policy by federal regulatory agencies, A^Evironihental Protection 
Agency Administrator Douglas CostleVeclared: "This policy^ 
puts on notice thoBe who deal in consumer goods or industrial 
processes that may contain carcinogens that the government is* 
increasingly^ Vigilant of their aptiVities/'^^ ^ j^g^n- 
uniform policy, the federal agencies that regulatacarcinogenic sub-, 
stances will now **u6e the same scientific basis for their actions, 
^ and the actions they take will be complementary and mark the 
least disruptive, most efficient path to minimizing or eliminating 
the dangers of cancer-causing substances/*^^ 

Obviously, it is too early to evaluate this program, Howeyer, it* 
does indicate the concern expressed by the federal govemtnent for 
protecting cpnsumers and workers from c^cinogenic materials. 



5 Getting Started ^ . 



The preceding* chapters have provided a brief overview of some of 
the policy issues important to the year's debate topic. Now the 
burden shifts to the debater to begin the^process of gathering 
additional evidence to support the numerous arguments vjrhich 
wilUbe formulated during the upcoming 'forensic season. Re- 
search has been likened to **the mortar and brick that hold argu- 
ments erect.'" While most students^ or- coaches have devised 
their own methods for gathering vital information, a general 
. review of research procedures may pi'ove helpful. 

Research Preparations 

First, brainstorm with colleagues and coaches about what case 
areas and issues are likely to be included as reasonable interpre- 
tations of the debate resolution. This discussion can be guided -by 
examining various definitions of the terms and subjects covered 
in standar'd books, and articles on the consumed topic. However, 
no suggestion should be ruled out at, this point, no matter how 
bizarre it appears. The purpose of the brainstorming technique 
is to ''generate as many ideas about the problem to be solved as 
possible."^ Absence of criticism allows everyone in the group to 
feel free to make a contribution. The ground rules are easy to 
understand: (1) evaluation and criticism'''by gro|ip members qre 
forbidden, (2) all contributions are to Jse encouraj*!, (3) an 
attempt is made to create the greatest^ quantity ofTdeas, and 
(4) a combination of ideas and spljiJIiens is sought.^ Keep a list 
of ideas generated during discussion as well as a synopsis of the 
» reasons offered on the topicality and advantages Qf each potential 
affirmative. "Our squad is continually amused ''%hen approaches^ 
to the topic considered "obviously" unorthodox in July, appeal 
as cases in January. 

Second, review past hjgh school and college debate, resolutions 
for similarities with this year's topic. While verbatim borrowing 
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of old cases and disadvantages is to be strongly discouraged, the 
ideas on concepts could be equally valid under the current con- 
sumer interest area. For example, the 1976^-77 college topic 
dealing with consumer product safety and the 1978-79 topic 
on regulation of the mfuss media contain a variety of issues com- 
mon to either the consumer goods or the commercial advertising 
resolutions. Also, last year's foreign trade topic has a number of 
major arguments with the potential for a repeat performance^ 
Certainly, issues concerning food and nutrition as well as a con- 
sideration of factors likely to trigger a deleterious trade war will 
appear .under the consumer goods resolution. This latter will 
emerge because government-imposed safety and pollution standards 
on consumer goods are viewed by some nations as a form of non- 
tariff trade barrier » These countries may become so upset with 
this United States policy that they will retaliate by erecting 
barriers of their own. The ultimate consequence would be a signi- 
ficant reduction in the flow of goods between nations and con- 
comitant economic disorder. 

Third, closely related to reviewing prior topics is updating 
evidence for those generic arguments which seem to apply every 
year. For instance, disadvantages based on a loss of business con- 
fidence should have new links to government actions generated 
by plans on this year's topic. 

Research Procedures 

With this preliminary work completed, it is time to initiate a 



procedure for 



researching the issues revealed by brainstorming 



and review. Sluccessful results will accrue only after ideas are 
processed by the group The most systematic method of re- 
searching information is to compile bibliographies on each signif 
ficant issue likely to be discussed. ^While articles or books foot- 
noted in this Analysis^axe a goo^ starting point for accumulating 
sources, the best method involves the yse of the card catalogue for 
bcipks and indexes for journals and magazines. It is important to 
realize that these are all Ijisted under various subject or topic^ ^ 
^headings. For example, key ternvB for thip yearns resolutions woulo-v 
include: consum^^r, product safety, advertising, toxic substance, 
automobile safety, food additives, Food and Drug Administration, 
Federal Trade Commission, occupational health. 
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Indexes . ■ ■ * 

Examining a few general bobks on each of the resolutions will 
provide a basic understairaing of th^ subject matter. The next 
step is screening major journals and periodicals. These sources 
will provide current information- on the research topic. Two 
references are available: indexes and abstracts. "Incidentally,, 
the only difference between ap abstract and an index is that 
abstracts include, a brief summary, of the article, while indexes ' 
have no ejcplanatory information, only the minimum citation 
necessary to locate the journal article.'"' The most re^^ily avail- 
able index is the ReadJ^a Guide^ to Periodical Literature, which 
conttuns references to over 160 popular, non-technical magazines. 
More\peciaKzed are^he Public Affairs Information Service, the 
Business Periodicals Index, and the Index to Legal Periodicals, 
whicl) are valuable in researching many issues of consumer interest. 
The Monthly Catalog of U.S. Government Publications inven- 
tories "our government's weltir of print. The executive, legisla- 
tive, and judicial branches of government and various regula^Mq? 
agencies reports are indexed."^ % ) * 

In addition to the above, numerous specialized indexes have 
been targeted for select audiences. The more useful among them 
are included in the following synopsis: 

FDA Clinical Experience Abstracts. Published monthly by 
the Food and Drug Administration to provide significant 
human data* on the usefukiess of drugs, devices, nutrients, 
cosmetics, household chemicals, pesticides, and food 
additives. Adverse effects and hazards of these materials 
are also included. Indexes 180 U.S. and foreign bio-medical 
, periodicals, principally in clinical medicine.- Some animal 
studies are included. 

Health Aspects of Pesticides Abstract Bulletin. Another 
ibonthly publication from the Environmental Protection 
Agency. Seeks. to foster current awareness of the major 
worldwide literature pertaining to the effects of pesticides 
on humans. Five hundred domestic andi» foreign journals 
are indexed. 

HRIS Abstracts. (Highway / Research Information Service) 
♦ A quarterly publication Jbf JJp^Highway Research Board 
of the National Academy Scfence. International Coverage 
of repots and journals published on transportation, high- 
way des^gn-drainagersafbty and construction, traffic con- 
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trol, measurement and flow, legal studies, soil sciences, 
urban tran^ortatidn, land use, and community values. 

Highway Research Abstracts. Another jaublication from the 
^ Highway, Research Board. Very similar to the HRIS 
Abstracts mentioned above except that it is a monthly 
rather than a quai?te^ly publication. * « 
Index Medicus. The basic mecjlical indexing service of the 
U.S. Published monthly by the National Library of Medi- 
cine, thfe Index covers the world's medical literature to the 
tune of several thousand journals. Human health is the 
major orien^tation, but biometry,' botany, chemistry, 
entomology, physics, psychotogy, sociology, veterinary- 
medicine, zoology, and "environmental publications are 
also indexed. , 

Pollution Abstracts. A bimonthly abstract service designed 
as ,a focal point for published information about envir 
^ronmental pollution -and its control. Includes joum^ds, 
' ^ conferences, newsletters, newifcqpers, corporate reports,^ 
and news releases. In addition, 0ach issue features stories 
, from botli public and private organizatibns covering theur 
.actions in pbilution prevention'.abd control. 

Psychological Abstracti. Covers over 8^0 journalg, reports, 
' and books. 'Some i relevant subject headings are' food 
^preference, drug effects, eating, hyperkinesis,. nutrition. 

Selected References ofi Environmental Quality as It Relates 
to Health. A' recent 'monthly index published by '-the 
^National' LibrAry of Medicine. Indexes 2,300 biomedical 
publication^. Pollution, pesticides, drugs, ecology, and 
• » envir6nment are included. Human' health is emphasized, 
' and magazines only are indexed. 

^pcial Scieiices Index. For years prior to 1974, use Interna- 
tionaljndex and Social Sciences & Humanities Index. ^ 
1,_Qyct 270 ^nijlisfe-language periodicals covering anthro- 
pology, economics, en^vironmental studies, medical sciences, 
psyichology, sociology.' i\ 

^v/'Many rnajo?; newspapers also provide indexes to their publica- 
tions. The New York Times, Christian Science Monitor, Los 
Angeles Times, and Wall Street Journal are all respected papers 
with indexes available in many libraries. Also, there are new organ- 
izations which utilize computers for inljrrtiation retrieval on 
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"^selected topics. A sliding-scale^fee is charged the user for a fixed- 
number of annotated bibliographic entries. 

Sources ' - ' 

One common problem shared with all indexes and abstracts is the 
time lag between publication of the journals and listing in the 
appropriate index. There is a goofl way to overcome this difficulty. 
When research is begun'in June, recent copies of frequently cited 
periodicals should be-examined copy by copy. Not only will this 
familiarize the student with a wide variety of material but it will 
also provide the most recent evidence from sources not yet listed 
in thft indexes. Debaters can then be assigned to monitor a pre- 
determined number of major journals^ magazines, or newspapers 
on a weekly basis. There are se\>eml periodicals which should be 
continually reviewed in this manner>Some are obvious and should 
be covered on any year's topic. Time, iLSr-l^lews and World Re- 
peat, Newsweek, Business Week, Nation, and F^tune are airgood 
sources meeting a variety of needs Jfor current information. In 
addition. Current History devotes several issues to the debate 
topic. There are also a nuYnber of specific pejpodicals which are 
extremely relevant to the consumer topjc. A partial list would 
include the following: 

Advertising Age. A weekly publication devoted to news and 
analysis of concern to commercial advertisers and the media , 
industry. It has been called the "bible'? of the industry by 
some commentators. 
V Broadcasting. An(^ther weekly tabloid which reports issues of 
\ importance to the broadcast community. Topics of current 
/ concern such as restrictions on advertising and FCC regula- 
tions are discussed. * 
Chemical and Engineering News. A weekly/magazine devoted to 
concerns of the chemical and engine'erfng community. Issues 
. such as recombinant DNA, the Delaney clause, FQA rules 
and regulations, and validity of studies on carcinogenic 
or toxic 'substances are often covered. 
K^^^nsumer News. A publication of the Office of Consumer 
Affairs which^pforts on consumer issues facing other federal 
agencies. — ^ 

Consumer Jieports. This magazine is published each month by 
the independent Consumer Union. Various test results on 
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products are reported; articles dealing with important issues 
of general concern to American consumers are featured. 

t > 

F.D.A. Consumers. This is jthe official publication of the Food 
and Drug Administration and covers issues of concern to that • 
agency, A good source supporting the government's position 
and effort on such issues as over-the-counter drugs, drug4;est- 
ing, food additives, and medical devices. 

Journal of Consumer Affairs. One of the few academic publica- 
tions ^evoted tO' consumer issues. Lengthier and more schol- 
arly aiTicles on a variety of topics are typical. 

Media and Consumer. This monthly magazine Reports on the 
process of the advertising of products. Issues relating to the 
basis of governmental policymaking are also covered. 

The National Underwriter: Property and Casuality Edition. 

This is a weekly magazine in newsjiFaper format which- covers 
' issues of interest to the insurance industry. Articles on prod- 
uct liability, tort action, regulatory reform, afid auto safety 
have appeared recently. 

Finally, a caution sounded bfy Professor Henderson in la^l year's 
First Analysis bears repeating/ 

' Those of ^ou beginnipg^to debate the new topic. will want to 
broaden your te^^itff, consider the implications | of thi$ first 

^sanalysis> and ^UScuss the potential implications with others. 

♦ A debater should never. rely upon a itarrow base of (nformation, 
whether it be a compilation of viewpoints similar to First Analy- 
sis, a single news source such as a news magazine, a debate quote 
handbook, or the coach of a debate squad. Instead, the debater 
must broaden her or his understanding of the political context 
within which the subject is being debated, and then Exhibit that 
understanding to the reasonable, prudent, thinking individual 
who serves as judge for the dfebate.^ , 

This diversity of research is the foundation for a successful debate 
season. A further step in the process of supporting argumentation 
is selection of evidence. 

Evidence « 

Evidence, whether factual or opinion, is necessary to support posi- 
tions taken on issues. Tha question is not whether evidence is 
needed but rather how it can be used correctly. This year*s con- 
sumer-oriented resolutions will involve examination of empirical 
data from different kinds of studies* For example, animal studies 



' Getting started 

are used in extrapolating potential health hazards to humans, and 
cUAical and survey research have been useful in examining the 
effects of commercial advertising on target populations. It is 
generally conceded that the average deljatet's kndyrledge of 
scientific methodology is weak. To remedy this defjfclency, stu- 
dents should carefully read the section on' evideijce in debate 
textbooks or introductory books on basic research rtiethods such 
a^ Reading.Statistic8 and Re&earch by Huck, Cormier, and Bounds. 

In addition, all evidencq^ should be examined for the expertise 
and unbiased reporting of the author. The information also should 
be timely and easUy verifiable. Examples of such^evidence can be 
found by examining the footnotes in the preceding chapters. Of 
course, fuU source citations should be used whenever such mfor- 
piation is to be used in a debate roUnd. ' ' i~ 

An exaritple bf a properly written file card is provided in 

Figure 1. 



. . • (1) B7d. 

(2) Circumvention of Ad Ban 

(3) ROBERT CHOATE, (4) Pres. of the Council on 
Children, Media and Merchandising, 
(5) Broadcasting, (6) March 19, 1979, (7) p. 80 

If the FTC issues a rule which concerns Saturday 
i morning in the main, sponsors, advertisers, 
(8) axM broadcasters will increase their attention 
to the non-Saturday period to escape any FTC 



constraints. 



(9) DC. 564 . 



Piiiure 1 The, number prefacing various parts of the sample chrd refer to the 
following; (1) code number of section for refiling; (2) brW synopsis of the 
conter,t of the evidence; (3) nirthor of quotation; (4) auth^'s qualifications 
or ex^rierice; (B) source; (6) date of publication; (7) page; (8) one central 
concept of evidence; (9) initials of student researcher and consecutive number 
of total evidence cards i-esearched by this debater. 
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lieb^ts should become aware of the regulations pf their league 
and naUonal toiJnam'tents Regarding the editing of evidence, Many 
competitors woAld do well to carry a copy of the essential sour(5es 
for the affirmative case or Important negattve arguments in prder 
to immediatelylclarify challenges to evidence. Particular problems 
often arise wHen evidence is paraphrased ' dlj^^^en seeiningly 
irrelevant mf^jjBtnation.is edited out. As a general practice, this 
type of editing should be avoided^ 

The procesa of researching a debate topic is ongoing and re- 
quires constant attention. As evidence is accumulated and i!|^w 
cases encountered, the need to continue tp brainstorm, review, 
and lipdate^support for arguments takes on increased importance. 
Theire n)i»o need to rl&search likely extensions for major argu- 
ments, This re(j[uires th6 debater to consider mor^ thlan on^ side 
. \ of any issue which will be ii>troduced into aground. The consumer 
topic touches numerous* i^ues of concern to many policymakers 
and voters. It should provide a rewarding experience for both the 
debater and the audience. ^ * • * 

• Good luck during the upcoming year. If the First Analysis has 
given jjpu an informative o^rview of the topic, its goal has been 
met, ' > * . 

^ . ■ ■ ;^ ♦ ■ 
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